Stock Appreciation Rights and the SEC: A Case of Questionable Rulemaking by Cohn, Stuart R.
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A Case of Questionable Rulemaking 
Stuart R. Cohn* 
The alchemists of old have returned in the guise of the Securities and 
Exchange Commission, performing wondrous transmutation through the 
effective creation of an "equity security" out of a form of executive compen-
sation known generically as "stock appreciation rights" ( SARs). As de-
scribed in greater detail below, 1 a stock appreciation rights program is a 
form of deferred incentive compensation. Grantees are awarded SAR-units 
representing an equal number of the grantor's equity shares. currently being 
traded in public marketi. Upon eventual exercise of the rights accompany-
ing such units, grantees ,receive an amount equal to the appreciation in 
market value of a like number of shares of the grantor's publicly traded stock 
between date of grant and date of exercise. This amount may be payable 
in cash, stock, or a combination of the two. SARs thus provide grantees the 
benefit of stock ownership without equity interest, investment, or risk of loss. 
Publicly held companies used SARs for a number of years2 without 
SEC comment as to potential exposure to the provisions of either the 
Securities Act of 1933 (1933 Act)3 or the Securities Exchange Act of 1934 
(1934 Act).4 SAR programs offer many advantages over other forms of 
executive compensation and hence have grown rapidly in number. These 
advantages include the availability of benefits without the requirement of 
monetary payments (unlike stock option programs), the utilization of SARs 
as an interest-free form of financing the purchase of stock under tandem 
stock option programs, the job performance incentive created by the correla-
tion of earnings and market appreciation, and the ability to structure SAR 
plans so that market appreciation is measured over a longer time span than 
is generally used for stock option plans, thus better serving the corporate 
purpose of retained employment. 5 The elimination of the preferential tax 
• Associate Professor of Law, University of Florida. B.A. 1962, University of Illinois; 
B.A. 1964, Oxford University; LL.B. 1966, Yale University. 
1. See text accompanying notes 19-26 infra. 
2. The stock appreciation rights plan of the Pittsburgh Consolidation Coal Co. (the 
"Management Units Plan") was adopted in 1946. The well-known and oft-copied plan of 
Koppers Co., Inc. (its "Deferred Compensation Unit Plan") was initially approved by stock-
holders in 1956. For discussion of these plans, see respectively Berkwitz v. Humphrey, 163 
F. Supp. 78, 83-85 (N.D. Ohio 1958), and Lieberman v. Koppers Co., 38 Del. Ch. 239, 240-42, 
149 A.2d 756, 757-59, afj'd sub nom. Lieberman v. Becker, 38 Del. Ch. 540, 155 A.2d 956 
(S. Ct. 1959). See also Perham, Phantom Stock: Better Than Options?, DUN's, Sept. 1970, 
at 32 (noting du Pont, General Motors, Union Carbide, Koppers, Bethlehem Steel, and East-
man Kodak as "long-term users" of plans); Shelmerdine, Shadow Stock Deferred Compensa-
tion Arrangements, 17 N.Y.U. INST. FED. TAX 933, 933 (1959) (adoption of plans "by a 
number of corporations"); Note, Phantom Stock Plans, 76 HARV. L. REv. 619 (1963). 
3. 15 U.S.C. §§ 77a-77aa (1976). 
4. 15 U.S.C. §§ 78a-78kk (1976). 
5. Stock options seeking "qualified" treatment for tax purposes cannot be exercisable 
more than five years from the date of grant. I.R.C. § 422(b) (3). Five years is often a maxi-
mum exercise date for nonqualified options as well, since companies prefer to avoid the 
build-up of a substantial overhang of options on the existing market. 
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6 .  P u b .  L .  N o .  9 4 - 4 5 5 ,  §  6 0 3 ,  9 0  S t a t .  1 5 2 0  ( 1 9 7 6 )  ( a m e n d i n g  I . R . C .  §  4 2 2 ) .  S e e  n o t e  
9 3  i n f r a .  
7 .  S e e  1 7  C . F . R .  §  2 4 0 . 1 6 b - 3  ( 1 9 7 8 ) .  R u l e  1 6 b - 3 ,  i n i t i a l l y  a d o p t e d  i n  1 9 3 5  a n d  a m e n d e d  
n u m e r o u s  t i m e s  t h e r e a f t e r ,  s e t s  f o r t h  c o n d i t i o n s  f o r  §  1 6 ( b )  e x e m p t i o n s  a p p l i c a b l e  t o  t h e  
a c q u i s i t i o n  o f  s t o c k  o p t i o n s  a n d  t h e  a c q u i s i t i o n  o f  s t o c k  p u r s u a n t  t o  s t o c k  b o n u s ,  r e t i r e m e n t ,  
i n c e n t i v e ,  t h r i f t ,  s a v i n g s ,  a n d  s i m i l a r  p l a n s .  S E C  E x c h a n g e  A c t  R e l e a s e  N o .  3 4 - 1 3 , 0 9 7 ,  4 2  
F e d .  R e g .  7 5 4  ( D e c .  2 2 ,  1 9 7 6 )  a d d e d  s t o c k  a p p r e c i a t i o n  r i g h t s  t o  t h e  l i s t  o f  t r a n s a c t i o n s  
c o v e r e d  b y  t h e  r u l e  a n d  a d d e d  a  s u b s e c t i o n  ( e )  s e t t i n g  f o r t h  " s a f e  h a r b o r "  g u i d e l i n e s  f o r  
c a s h  s e t t l e m e n t s  o f  S A R s .  A s  a m e n d e d ,  r u l e  1 6 b - 3 ( e )  r e a d s  a s  f o l l o w s :  
C a s h  S e t t l e m e n t s  o f  S t o c k  A p p r e c i a t i o n  R i g h t s .  A n y  t r a n s a c t i o n  i n v o l v i n g  t h e  
e x e r c i s e  a n d  c a n c e l l a t i o n  o f  a  s t o c k  a p p r e c i a t i o n  r i g h t  i s s u e d  p u r s u a n t  t o  a  p l a n  
( w h e t h e r  o r  n o t  t h e  t r a n s a c t i o n  a l s o  i n v o l v e s  t h e  r e l a t e d  s u r r e n d e r  a n d  c a n c e l l a t i o n  o f  
a  s t o c k  o p t i o n ) ,  a n d  t h e  r e c e i p t  o f  c a s h  i n  c o m p l e t e  o r  p a r t i a l  s e t t l e m e n t  o f  t h a t  
r i g h t ,  s h a l l  b e  e x e m p t  f r o m  t h e  o p e r a t i o n  o f  s e c t i o n  1 6 ( b )  o f  t h e  A c t ,  a s  n o t  c o m -
p r e h e n d e d  w i t h i n  t h e  p u r p o s e  o f  t h a t  s e c t i o n ,  i f  a l l  t h e  f o l l o w i n g  c o n d i t i o n s  a r e  m e t :  
( 1 )  I n i o r m a t i o n  a b o u t  t h e  i s s u e r .  ( i )  T h e  i s s u e r  o f  t h e  s t o c k  a p p r e c i a t i o n  r i g h t  
h a s  b e e n  s u b j e c t  t o  t h e  r e p o r t i n g  r e q u i r e m e n t s  o f  s e c t i o n  1 3  o f  t h e  A c t  f o r  a t  l e a s t  
a  y e a r  p r i o r  t o  t h e  t r a n s a c t i o n  a n d  h a s  f i l e d  a l l  r e p o r t s  a n d  s t a t e m e n t s  r e q u i r e d  t o  
b e  f i l e d  p u r s u a n t  t o  t h a t  s e c t i o n  d u r i n g  t h a t  y e a r .  
( i i )  T h e  i s s u e r  o f  t h e  s t o c k  a p p r e c i a t i o n  r i g h t  o n  a  r e g u l a r  b a s i s  d o e s  r e l e a s e  f o r  
p u b l i c a t i o n  q u a r t e r l y  a n d  a n n u a l  s u m m a r y  s t a t e m e n t s  o f  s a l e s  a n d  e a r n i n g s .  T h i s  
c o n d i t i o n  s h a l l  b e  d e e m e d  s a t i s f i e d  i f  t h e  s p e c i f i e d  f i n a n c i a l  d a t a  a p p e a r s  ( A )  o n  a  
w i r e  s e r v i c e ,  ( B )  i n  a  f i n a n c i a l  n e w s  s e r v i c e ,  ( C )  i n  a  n e w s p a p e r  o f  g e n e r a l  c i r c u l a -
t i o n ,  o r  ( D )  i s  o t h e r w i s e  m a d e  p u b l i c l y  a v a i l a b l e .  
( 2 )  L i m i t a t i o n  o n  t h e  r i g h t  a n d  a n y  r e l a t e d  o p t i o n .  N e i t h e r  t h e  s t o c k  a p p r e c i a t i o n  
r i g h t  n o r  a n y  r e l a t e d  s t o c k  o p t i o n  s h a l l  h a v e  b e e n  e x e r c i s e d  d u r i n g  t h e  f i r s t  s i x  
m o n t h s  o f  t h e i r  r e s p e c t i v e  t e r m s ,  e x c e p t  t h a t  t h i s  l i m i t a t i o n  s h a l l  n o t  a p p l y  i n  t h e  
e v e n t  d e a t h  o r  d i s a b i l i t y  o f  t h e  g r a n t e e  o c c u r s  p r i o r  t o  t h e  e x p i r a t i o n  o f  t h e  s i x -
m o n t h  p e r i o d .  
( 3 )  A d m i n i s t r a t i o n  o f  t h e  p l a n .  ( i )  T h e  p l a n  s h a l l  b e  a d m i n i s t e r e d  b y  e i t h e r  t h e  
b o a r d  o f  d i r e c t o r s ,  a  m a j o r i t y  o f  w h i c h  a r e  d i s i n t e r e s t e d  p e r s o n s  a n d  a  m a j o r i t y  o f  
t h e  d i r e c t o r s  a c t i n g  o n  p l a n  m a t t e r s  a r e  d i s i n t e r e s t e d  p e r s o n s ,  o r  b y  a  c o m m i t t e e  o f  
t h r e e  o r  m o r e  p e r s o n s ,  a l l  o f  w h o m  a r e  d i s i n t e r e s t e d  p e r s o n s ;  
( i i )  T h e  b o a r d  o r  c o m m i t t e e  s h a l l  h a v e  s o l e  d i s c r e t i o n  e i t h e r ;  [ s i c ]  
( A )  T o  d e t e r m i n e  t h e  f o r m  i n  w h i c h  p a y m e n t  o f  t h e  r i g h t  w i l l  b e  m a d e  ( i . e . ,  c a s h ,  
s e c u r i t i e s ,  o r  a n y  c o m b i n a t i o n  t h e r e o f ) ,  o r  
( B )  T o  c o n s e n t  t o .  o r  d i s a p p r o v e  t h e  e l e c t i o n  o f  t h e  p a r t i c i p a n t  t o  r e c e i v e  c a s h  i n  
f u l l  o r  p a r t i a l  s e t t l e m e n t  o f  t h e  r i g h t .  S u c h  c o n s e n t  o r  d i s a p p r o v a l  m a y  b e  g i v e n  a t  
a n y  t i m e  a f t e r  t h e  e l e c t i o n  t o  w h i c h  i t  r e l a t e s .  
( i i i )  A n y  e l e c t i o n  b y  t h e  p a r t i c i p a n t  t o  r e c e i v e  c a s h  i n  f u l l  o r  p a r t i a l  s e t t l e m e n t  o f  
t h e  s t o c k  a p p r e c i a t i o n  r i g h t ,  a s  w e l l  a s  a n y  e x e r c i s e  b y  h i m  o f  h i s  s t o c k  a p p r e c i a t i o n  
r i g h t  f o r  s u c h  c a s h ,  s h a l l  b e  m a d e  d u r i n g  t h e  p e r i o d  b e g i n n i n g  o n  t h e  t h i r d  b u s i n e s s  
d a y  f o l l o w i n g  t h e  d a t e  o f  r e l e a s e  o f  t h e  f i n a n c i a l  d a t a  s p e c i f i e d  i n  p a r a g r a p h  ( e )  
( 1 )  ( i i )  o f  t h i s  s e c t i o n  a n d  e n d i n g  o n  t h e  t w e l f t h  b u s i n e s s  d a y  f o l l o w i n g  s u c h  d a t e .  
T h i s  p a r a g r a p h  ( e ) ( 3 )  ( i i i ) ,  h o w e v e r ,  s h a l l  n o t  a p p l y  t o  a n y  e x e r c i s e  b y  t h e  p a r -
t i c i p a n t  o f  a  s t o c k  a p p r e c i a t i o n  r i g h t  f o r  c a s h  w h e r e  t h e  d a t e  o f  e x e r c i s e :  
( A )  I s  a u t o m a t i c  o r  f i x e d  i n  a d v a n c e  u n d e r  t h e  p l a n ;  
( B )  I s  a t  l e a s t  s i x  m o n t h s  b e y o n d  t h e  d a t e  o f  g r a n t  o f  t h e  s t o c k  a p p r e c i a t i o n  
r i g h t ;  a n d  
( C )  I s  o u t s i d e  t h e  c o n t r o l  o f  t h e  p a r t i c i p a n t .  
( 4 )  C o m p l i a n c e  w i t h  o t h e r  c o n d i t i o n s  o f  R u l e  1 6 b - 3  §  2 4 0 . 1 6 b - 3 .  T h e  p l a n  u n d e r  
w h i c h  t h e  s t o c k  a p p r e c i a t i o n  r i g h t s  a n d  a n y  r e l a t e d  o p t i o n s  a r e  g r a n t e d  s h a l l  m e e t  
t h e  c o n d i t i o n s  s p e c i f i e d  a b o v e  i n  R u l e  1 6 b - 3  ( a ) ,  ( b ) ,  ( c )  a n d  ( d )  ( §  2 4 0 . 1 6 b - 3  
( a ) ,  ( b ) ,  ( c )  a n d  ( d ) ) .  ·  
( 5 )  L i m i t  o f  t h e  e x e m p t i o n .  N o t h i n g  i n  t h i s  p a r a g r a p h  ( e )  p r o v i d e s  a n  e x e m p t i o n  
. f r o m  s e c t i o n  1 6 ( b )  f o r  t h e  a c q u i s i t i o n  o f  s t o c k  u p o n  t h e  e x e r c i s e  o f  a  s t o c k  a p p r e -
c i a t i o n  r i g h t  o r  a  s t o c k  o p t i o n .  
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its concerns to the short-swing profit provisions of section 16(b) of the 1934 
Act, 8 the Commission recognized (although it explicitly refrained from 
adopting) the argument for the recovery of SAR "profits" under section 
16 (b) on the theory that SARs are a form of equity security, and that their 
exercise is equivalent to a simultaneous purchase and sale of the underlying 
common stock on which the SAR value is based. The expansive view of 
"securities" implicit in the Commission's action might have been shielded 
from criticism had the Supreme Court affirmed the equally expansive views 
of the Seventh Circuit 9 in International Brotherhood of Teamsters v. Daniel.10 
The Court's reversal in Daniel, however, was a rejection of the Commission's 
broad interpretative position.11 Although the Daniel Court limited its hold-
ing to the particular form of pension plan participation at issue, the decision 
casts further doubt on the Court's willingness to approve the SEC's efforts 
to stretch statutory language beyond its literal or clearly intended bounds.12 
The policy argument for section 16(b)'s application to SARs is based 
on the fear that insiders, if free from the restraints of the securities laws, 
will manipulate the granting and exercise of SARs as a form of shadow 
stock to achieve the same financial gains obtainable through legally impermis-
sible transactions in actual securities. Thus, for example, materially favor-
able, soon-to-be disclosed news may cause insiders to issue themselves SARs 
that will bear immediate gain following the public release. Near term 
exercise of the SAR for cash would thus be an expedient means of obtaining 
profits while avoiding section 16 (b)'s proscription of short-swing trading in 
"equity securit[ies]." 13 Alternatively, where materially adverse information 
is about to be disclosed, insiders who exercise previously granted SARs may 
~~ain the advantage of the currently high market, leaving the public share-
holders to suffer alone through the forthcoming market decline. Grants of 
SARs may conceivably involve manipulative "trading" if coordinated with 
market sales of the underlying securities, thus permitting insiders to sell 
securities on the market at inflated prices and, following a market drop due 
to disclosure of previously confidential adverse information, "buy back" the 
securities at lower prices through obtaining an equivalent number of SAR-
units. The probability that any of the foregoing abuses may occur is specu-
btive at best, however, in light of internal program safeguards and the 
8. 15 U.S.C. § 78p(b) (1976). Section 16(b) provides for recovery by a corporation 
of "profits" realized by insiders from short-swing transactions (purchase and sale, or sale and 
purchase, within a six-month period) in the corporation's "equity securities." The term 
"profits" has been broadly defined as a matching of the lowest priced purchases against the 
highest priced sales within the six-month period, disregarding notions of FIFO (first in, 
first out) accounting, identity of certificates, and other criteria that may in fact be more 
reflective of actual economic consequences. Smolowe v. Delendo Corp., 136 F.2d 231 (2d 
Cir. 1943). Section 16(b) provides only for private enforcement, either through direct or 
derivative actions. 
9. See text accompanying note 45 infra. 
10. 99 S. Ct. 790 (1979), rev'g 561 F.2d 1223 (7th Cir. 1977). 
11. A similarly broad interpretation advanced by the Commission was rejected in United 
Hous. Foundation Inc. v. Forman, 421 U.S. 837 (1975). 
12. See text accompanying notes 41-45 infra for further discussion of the Daniel decision. 
13. 15 u.s.c. § 78p(b) (1976). 
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i o n s  o f  s e c t i o n  1 6 ( b )  o f  t h e  1 9 3 4  
u g h  i t  e x p l i c i t l y  r e f r a i n e d  f r o m  
o f  S A R  " p r o f i t s "  u n d e r  s e c t i o n  
t  o f  e q u i t y  s e c u r i t y ,  a n d  t h a t  t h e i r  
t r c h a s e  a n d  s a l e  o f  t h e  u n d e r l y i n g  
i s  b a s e d .  T h e  e x p a n s i v e  v i e w  o f  
. a c t i o n  m i g h t  h a v e  b e e n  s h i e l d e d  
p n e d  t h e  e q u a l l y  e x p a n s i v e  v i e w s  
1 t h e r h o o d  o f  T e a m s t e r s  v .  D a n i e f . l
0  
~ a  r e j e c t i o n  o f  t h e  C o m m i s s i o n ' s  ·  
' f f l e  D a n i e l  C o u r t  l i m i t e d  i t s  h o l d -
p a r t i c i p a t i o n  a t  i s s u e ,  t h e  d e c i s i o n  
~ess t o  a p p r o v e  t h e  S E C ' s  e f f o r t s  
. l e r a l  o r  c l e a r l y  i n t e n d e d  b o u n d s .
1 2  
b ) ' s  a p p l i c a t i o n  t o  S A R s  i s  b a s e d  
- . . r e s t r a i n t s  o f  t h e  s e c u r i t i e s  l a w s ,  
b  o f  S A R s  a s  a  f o r m  o f  s h a d o w  
~able t h r o u g h  l e g a l l y  i m p e r m i s -
l u s ,  f o r  e x a m p l e ,  m a t e r i a l l y  f a v o r -
~ i n s i d e r s  t o  i s s u e  t h e m s e l v e s  S A R s  
~ t h e  p u b l i c  r e l e a s e .  N e a r  t e r m  
[ ) e  a n  e x p e d i e n t  m e a n s  o f  o b t a i n i n g  
) S C r i p t i o n  o f  s h o r t - s w i n g  t r a d i n g  i n  
i e r e  m a t e r i a l l y  a d v e r s e  i n f o r m a t i o n  
! t c i s e  p r e v i o u s l y  g r a n t e d  S A R s  m a y  
l  m a r k e t ,  l e a v i n g  t h e  p u b l i c  s h a r e -
c o m i n g  m a r k e t  d e c l i n e .  G r a n t s  o f  
~tive " t r a d i n g "  i f  c o o r d i n a t e d  w i t h  
t s ,  t h u s  p e r m i t t i n g  i n s i d e r s  t o  s e l l  
i  a n d ,  f o l l o w i n g  a  m a r k e t  d r o p '  d u e  
d v e r s e  i n f o r m a t i o n ,  " b u y  b a c k "  t h e  
i n g  a n  e q u i v a l e n t  n u m b e r  o f  S A R -
• r e g o i n g  a b u s e s  m a y  o c c u r  i s  s p e c u -
e r n a l  p r o g r a m  s a f e g u a r d s  a n d  t h e  
~) p r o v i d e s  f o r  r e c o v e r y  b y  a  c o r p o r a t i o n  
l r a n s a c t i o n s  ( p u r c h a s e  a n d  s a l e ,  o r  s a l e  a n d  
l l l : p o r a t i o n ' s  " e q u i t y  s e c u r i t i e s . "  T h e  t e r m  
f  o f  t h e  l o w e s t  p r i c e d  p u r c h a s e s  a g a i n s t  t h e  
J . ·  d i s r e g a r d i n g  n o t i o n s  o f  F I F O  ( f i r s t  i n ,  
J  o t h e r  c r i t e r i a  t h a t  m a y  i n  f a c t  b e  m o r e  
l l o w e  v .  D e l e n d o  C o r p . ,  1 3 6  F . 2 d  2 3 1  ( 2 d  
l l n t e  e n f o r c e m e n t ,  e i t h e r  t h r o u g h  d i r e c t  o r  
2 3  ( 7 t h  C i r .  1 9 7 7 ) .  
I  b y  t h e  C o m m i s s i o n  w a s  r e j e c t e d  i n  U n i t e d  
i  ( 1 9 7 5 ) .  
I I '  f u r t h e r  d i s c u s s i o n  o f  t h e  D a n i e l  d e c i s i o n .  
1 9 7 9 ]  
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6 9  
i n h i b i t i n g  i n f l u e n c e  o f  s t a t e  s t a t u t o r y  a n d  c o m m o n - l a w  c o r p o r a t e  n o r m s .  
T o  d a t e  t h e r e  h a s  n o t  b e e n  a  s i n g l e  i n s t a n c e  c i t e d  b y  t h e  S E C  o r  r a i s e d  i n  
f e d e r a l  o r  s t a t e  l i t i g a t i o n  o f  a n  S A R  p r o g r a m  w h i c h  w a s  d e s i g n e d  o r  a d -
m i n i s t e r e d  t o  a c h i e v e ,  o r  w h i c h  h a s  r e s u l t e d  i n ,  a n y  m a n n e r  o f  m a n i p u l a t i o n  
w h i c h  s e c t i o n  1 6 ( b )  i s  i n t e n d e d  t o  p r e v e n t .
1 4  
W i t h o u t  p r o v i d i n g  a n y  a n a l y s i s  o f  t h e  a r g u m e n t  f o r  a p p l i c a t i o n  o f  
s e c t i o n  1 6 ( b )  o r  d i s c u s s i o n  o f  t h e  l i k e l i h o o d  t h a t  S A R s  a c t u a l l y  l e a d  t o  t h e  
k i n d  o f  s p e c u l a t i v e  a b u s e  f o r  w h i c h  s t a t u t o r y  r e c o v e r y  o f  p r o f i t s  w a s  i n -
t e n d e d ,  t h e  C o m m i s s i o n  r a i s e d  t h e  i m p o s i n g  s p e c t e r  o f  s e c t i o n  1 6 ( b )  l i a b i l i t y .  
B y  a m e n d i n g  r u l e  1 6 b - 3 ,  h o w e v e r ,  i t  p r o v i d e d  a  " s a f e  h a r b o r "  o f  i m m u n i z a -
t i o n  f r o m  s u c h  l i a b i l i t y  f o r  p a r t i c i p a n t s  i n  S A R  p l a n s  i f  t h e  p l a n s  c o n f o r m e d  
t o  a  p a n o p l y  o f  C o m m i s s i o n  s t a n d a r d s .  A l t h o u g h  s a f e  h a r b o r  p r o v i s i o n s  
o f t e n  i m p l y  t h a t  t r a n s a c t i o n s  o u t s i d e  t h e  h a r b o r ' s  p a r a m e t e r s  a r e  s u b j e c t  t o  
c i v i l  o r  c r i m i n a l  p e n a l t i e s  o r  o t h e r  f o r m  o f  r e g u l a t o r y  c o n t r o l , 1
5  
t h e  C o m -
m i s s i o n  s t o p p e d  s h o r t  o f  a d o p t i n g  a n  e x p r e s s  p o s i t i o n  o n  S A R s .  I n  f a c t ,  i t  
d i s c l a i m e d  a n y  i n t e n t  o n  i t s  p a r t  t o  s u b j e c t  n o n c o n f o r m i n g  p l a n s  t o  p o t e n t i a l  
a p p l i c a t i o n  o f  s e c t i o n  1 6 ( b )  .
1 6  
T h e  d i s c l a i m e r ,  u n f o r t u n a t e l y ,  b o r d e r s  o n  
t h e  d i s i n g e n u o u s ,  a s  t h e  i n  t e r r o r e m  e f f e c t  c r e a t e d  b y  t h e  i m p l i e d  p o t e n t i a l  
o f  s e c t i o n  1 6  ( b )  l i a b i l i t y  p r o d u c e s  a  r e s u l t  w h i c h  d i f f e r s  l i t t l e  f r o m  t h e  
a d o p t i o n  o f  a  f i x e d  r u l e  o f  a p p l i c a t i o n  a l l o w i n g  n e i t h e r  l a t i t u d e  n o r  
d e v i a t i o n P  
1 4 .  I n  M a t a s  v .  S i e s s ,  [ C u r r e n t ]  F E D .  S E c .  L .  R E P .  ( C C H )  ~ 9 6 , 7 4 9  ( S . D . N . Y .  J a n .  1 9 ,  
1 9 7 9 ) ,  t h e  c o u r t  r e g a r d e d  t h e  S A R  p r o g r a m  o f  A p c o  O i l  C o r p o r a t i o n  a s  i n h e r e n t l y  c a p a b l e  
o f  s p e c u l a t i v e  a b u s e ,  s i n c e  " [ t ] h e  o f f i c e r  o r  d i r e c t o r  i s  i n  a  p o s i t i o n  . • .  t o  r e a p  a  p r o f i t  w h i c h  
h e  s p e c u l a t e s  m a y  n o t  b e  r e a l i z a b l e  a  f e w  m o n t h s  h e n c e ,  b a s e d  o n  i n s i d e  i n f o r m a t i o n . "  I d .  
a t  9 4 , 9 2 4 .  T h e  c o u r t ' s  s t a t e m e n t  w a s  i n  t h e  c o n t e x t  o f  d e n y i n g  a  m o t i o n  t o  d i s m i s s ,  h o w -
e v e r ,  a n d  n o  f a c t s  h a d  a s  y e t  b e e n  d e v e l o p e d  r e g a r d i n g  t h e  p a r t i c u l a r  S A R  p l a n  a n d  t h e  
g r a n t s  a n d  e x e r c i s e s  t h e r e u n d e r .  S e e  n o t e  1 3 8  i n f r a .  M o r e o v e r ,  t h e  c o u r t  t r e a t e d  a s  i m m a -
t e r i a l  t h e  l a p s e  o f  t i m e  b e t w e e n  d a t e s  o f  g r a n t  a n d  e x e r c i s e ,  a  p o s i t i o n  t h a t  m a y  w e l l  b e  c o n -
t r a r y  t o  t h e  s t a t u t o r y  s t a n d a r d  o f  §  1 6 ( b ) .  S e e  t e x t  a c c o m p a n y i n g  n o t e  7 4  i n f r a .  
1 5 .  F o r  e x a m p l e ,  t h e  C o m m i s s i o n  R e l e a s e  r e g a r d i n g  p r o p o s e d  s a f e  h a r b o r  g u i d e l i n e s  f o r  
t h e  d i s c l o s u r e  o f  f i n a n c i a l  p r o j e c t i o n s  p r o v i d e s  t h a t  s u c h  p r o j e c t i o n s  w i l l  n o t  b e  d e e m e d  f a l s e  
o r  m i s l e a d i n g  i f  t h e r e  i s  a  r e a s o n a b l e  b a s i s  f o r  t h e m  a n d  i f  t h e y  a r e  d i s c l o s e d  i n  g o o d  f a i t h .  
S E C  E x c h a n g e  A c t  R e l e a s e  N o .  3 4 - 1 5 , 3 0 6 ,  [ 1 9 7 8  T r a n s f e r  B i n d e r ]  F E D .  S E c .  L .  R E P ,  ( C C H )  
1 1 8 1 , 7 5 7  ( N o v .  7 ,  1 9 7 8 ) .  A  f i n d i n g  o f  l i a b i l i t y  u n d e r  r u l e  1 0 b - 5  o r  o t h e r  p r o v i s i o n s  m a y  
t h e r e f o r e  b e  e x p e c t e d  i n  t h e  a b s e n c e  o f  a  r e a s o n a b l e  b a s i s  f o r  a n d  g o o d  f a i t h  d i s c l o s u r e  o f  
f i n a n c i a l  p r o j e c t i o n s .  
1 6 .  T h e  C o m m i s s i o n ' s  a c t i o n  i n  r e v i s i n g  R u l e  1 6 b - 3  i n  o r d e r  t o  p r o v i d e  a  " s a f e  
h a r b o r "  f o r  c e r t a i n  t r a n s a c t i o n s  i n  s t o c k  a p p r e c i a t i o n  r i g h t s  s h o u l d  n o t  b e  c o n s t r u e d  
a s  a  s t a t e m e n t  b y  i t  t h a t  S A R  t r a n s a c t i o n s  w h i c h  d o  n o t  s a t i s f y  t h e  c o n d i t i o n s  o f  
t h e  r u l e  n e c e s s a r i l y  a r e  s u b j e c t  t o  s e c t i o n  " 1 6 ( b ) .  I n  t h i s  r e g a r d ,  t h e  C o m m i s s i o n  
w i s h e s  t o  e m p h a s i z e  t h a t  b e c a u s e  o f  t h e  u n s e t t l e d  l e g a l  s t a t u s  o f  s t o c k  a p p r e c i a t i o n  
r i g h t s  u n d e r  s e c t i o n  1 6 ,  i t  i s  e x p r e s s i n g  n o  v i e w  a s  t o  t h e  a p p l i c a b i l i t y  o f  t h a t  s e c t i o n  
t o  t r a n s a c t i o n s  i n  s t o c k  a p p r e c i a t i o n  r i g h t s  t h a t  a r e  o u t s i d e  t h e  s c o p e  o f  R u l e  1 6 b - 3 ,  
a n d  t h a t  n o  i n f e r e n c e  i n  t h a t  c o n n e c t i o n  s h o u l d  b e  d r a w n  f r o m  t h e  C o m m i s s i o n ' s  
a c t i o n s  t o d a y .  
S E C  E x c h a n g e  A c t  R e l e a s e  N o .  3 4 - 1 3 , 9 9 7 ,  s u p r a  n o t e  7 ,  a t  7 5 5 .  
1 7 .  C o n f o r m i t y  t o  t h e  s a f e  h a r b o r  p r o v i s i o n s  i s  c h a r a c t e r i z e d  a s  " e s s e n t i a l "  b y  H e r z e l  &  
P e r l m a n ,  S t o c k  A p p r e c i a t i o n  R i g h t s ,  3 3  B u s .  L A W .  7 4 9 ,  7 6 8  ( 1 9 7 8 ) .  T h o s e  a u t h o r s ,  a s  p r a c t i c -
i n g  a t t o r n e y s ,  r e f l e c t  t h e  u n d e r s t a n d a b l y  c o n s e r v a t i v e  r e s p o n s e  o f  t h e  b a r  t o  t h e  s a f e  h a r b o r  
p r o v i s i o n s  a n d  a c c o m p a n y i n g  S E C  s t a t e m e n t s .  T h u s ,  i n  a  r e c e n t  r e q u e s t  f o r  a  s t a f f  i n t e r p r e t a -
t i o n ,  c o u n s e l  w r o t e :  " W e  r e c o g n i z e  t h a t  R u l e  1 6 b - 3  i s  i n t e n d e d  t o  b e  n o  m o r e  t h a n  a  ' s a f e  
h a r b o r ' .  H o w e v e r ,  a s  a  m a t t e r  o f  p r u d e n c e ,  s t o c k  o p t i o n  p l a n s  a n d  e x e r c i s e s  o f  r i g h t s  t h e r e -
u n d e r  a r e  n o r m a l l y  s t r u c t u r e d  a n d  p l a n n e d  t o  c o m p l y  w i t h  t h e  R u l e  a n d  t h e  i n t e r p r e t a t i o n s  
o f  t h e  C o m m i s s i o n  a n d  t h e  S t a f f . "  H o u d a i l l e  I n d u s . ,  I n c . ,  [ 1 9 7 8  T r a n s f e r  B i n d e r ]  F E D .  
S E C .  L .  R E P .  ( C C H )  ~ 8 1 , 6 3 5 ,  a t  8 0 , 5 6 1  ( f o o t n o t e  o m i t t e d ) .  
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The SEC's adoption of safe harbor guidelines, in the absence of any 
well-reasoned justification, raises important issues concerning responsible 
agency conduct in the formulation and adoption of administrative rules. 
Specifically, it is questionable whether the Commission's duty to provide 
guidance and "expertise" may be avoided by the shield of non-position and 
safe harbor declarations.18 In the context of SARs and rule 16b-3, serious 
questions are also raised as to whether sufficient evidentiary and legal bases 
exist for the application of the rulemaking process, particularly where the 
rules (regardless of the seeming neutrality of disclaimers and safe harbor 
designations) have the inevitable effect of substantially hindering or pre-
venting adoption of long established corporate incentive compensation pro-
grams. By avoiding analysis, the Commission has deferred judgment to 
whichever courts may become the forum for the issue of section 16(b)'s 
application. Pending judicial clarification, it remains unclear how far· com-
pany plans may stray from the straight and narrow of rule 16b-3. And when 
challenge is made, to what extent should the safe harbor guidelines determine 
the potential for section 16(b) abuse? 
This Article will discuss the issues raised by the Commission's adoption 
of the amendments to rule 16b-3. After briefly describing the most im-
portant features of SAR programs, it will consider the question which the 
Commission did not choose to answer-whether section 16(b) applies to 
transactions in SARs. The Article will then examine the basis and scope 
of the safe harbor provisions, particularly from the perspective of companies 
that may find themselves either deliberately or unwittingly outside the har-
bor's confines, and will consider to what extent such provisions are appropri-
ate standards even if section 16(b) is applicable to SARs. Because of the 
Commission's particular concern with plans that provide participants the 
ability to obtain cash (in lieu of an equivalent value of stock) upon SAR 
exercise, this Article will focus principally upon these issues in relation to 
SAR cash settlements. 
I. STOCK APPRECIATION RIGHTS 
In its common form, a stock appreciation right is a variety of deferred, 
nontransferable, incentive compensation. Upon exercise, the grantee of a 
18. In Robinson v. UMW Health & Retirement Funds, 435 F. Supp. 245, 247 n.3 (D.D.C. 
1977), the court noted that, 
[u]ntil Daniel [v. International Bhd. of Teamsters, 561 F.2d 1223 (7th Cir. 1977), 
rev'd, 99 S. Ct. 790 (1979),] the SEC consistently maintained the view that non-
contributory pension plans were not covered by the federal securities laws. • . . Having 
suddenly shifted its position in an amicus brief in that case, the SEC is no longer 
entitled on this issue to be accorded the special deference normally granted to an 
administrative agency interpreting its governing statute. 
It is not argued here that, with regard to SARs, the SEC's years of silence preclude it from 
adopting particular rules or weaken the deference ordinarily accorded its positions. Rather, 
given the passage of time, the undisturbed growth in popularity of SAR plans, the lack of 
firm evidence of abuse in a § 16(b) context, and the weakness of the legal arguments for 
statutory application, the SEC should have confronted and commented upon the legal issues 
in a much more direct manner and should have avoided even the apparent (but clearly 
ephemeral) neutrality of a safe harbor provision in the absence of such analysis. 
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d e t e r m i n e d  n u m b e r  o f  S A R - u n i t s  i s  e n t i t l e d  t o  r e c e i v e  a n  a m o u n t  e q u a l  t o  
t h e  a p p r e c i a t i o n  i n  m a r k e t  p r i c e  o f  a  l i k e  n u m b e r  o f  s h a r e s  o f  c o m m o n  
s t o c k  o f  t h e  g r a n t o r  c o r p o r a t i o n  b e t w e e n  t h e  d a t e  o f  S A R  g r a n t  a n d  t h e  
d a t e  o f  i t s  e x e r c i s e .  A s  w i t h  s t o c k  o p t i o n s ,  c o n s i d e r a t i o n  f o r  S A R  g r a n t s  i s  
g e n e r a l l y  b a s e d  u p o n  c o v e n a n t s  n o t  t o  c o m p e t e ,  l o n g - t e r m  e m p l o y m e n t  
u n d e r t a k i n g s ,  p o s t - r e t i r e m e n t  c o n s u l t i n g  a r r a n g e m e n t s ,  a n d  o t h e r  n o n - m o n e -
t a r y  e m p l o y m e n t  c o v e n a n t s  e n t e r e d  i n t o  a t  t h e  t i m e  o f  t h e  g r a n t .
1 9  
U n l i k e  
s t o c k  o p t i o n s ,  h o w e v e r ,  t h e  e x e r c i s e  o f  a n  S A R  r e q u i r e s  n o  p a y m e n t  b y  t h e  
g r a n t e e  t o  o b t a i n  t h e  v a l u e  o f  t h e  m a r k e t  s p r e a d .  R a t h e r ,  a n  a m o u n t  
e q u i v a l e n t  t o  t h e  a p p r e c i a t i o n  i s  p a i d  t o  t h e  g r a n t e e  i n  t h e  f o r m  o f  c a s h ,  
s e c u r i t i e s ,  o r  a  c o m b i n a t i o n  o f  b o t h .  A t  n o  t i m e  i s  t h e r e  a  p u r c h a s e  o r  s a l e  
b y  t h e  g r a n t e e  ( a s  s u c h  t r a n s a c t i o n s  a r e  c o m m o n l y  r e g a r d e d )  o f  a n y  o f  t h e  
u n d e r l y i n g  t r a d e d  s e c u r i t i e s  t o  w h i c h  t h e  S A R  r e l a t e s .  
S A R s  a r e  g e n e r a l l y  e i t h e r  " f r e e - s t a n d i n g "  o r  c o u p l e d  w i t h  s t o c k  o p t i o n  
g r a n t s .
2 0  
" F r e e - s t a n d i n g "  S A R s  a r e  g r a n t e d  i n d e p e n d e n t l y  o f  o t h e r  c o m -
p e n s a t i o n  a r r a n g e m e n t s .  T h e y  m a y  b e  s u b j e c t  t o  b o t h  m i n i m u m  h o l d i n g  
p e r i o d s  a n d  r e q u i r e m e n t s  t h a t  t h e y  b e  e x e r c i s e d  w i t h i n  a  p a r t i c u l a r  t i m e  
f r a m e  ( f o r  e x a m p l e ,  w i t h i n  t w o  y e a r s  a f t e r  r e t i r e m e n t ) .  W h e n  S A R s  a r e  
c o u p l e d  w i t h  s t o c k  o p t i o n  g r a n t s ,  S A R  u n i t s  a r e  g e n e r a l l y  g r a n t e d  i n  a n  
a m o u n t  e q u a l  t o  t h e  n u m b e r  o f  s h a r e s  s u b j e c t  t o  o p t i o n .  E x e r c i s e  o f  a n y  
p o r t i o n  o f  e i t h e r  t h e  s t o c k  o p t i o n  o r  t h e  S A R s  c a u s e s  a  c o r r e s p o n d i n g  r e -
d u c t i o n  i n  t h e  n u m b e r  o f  s h a r e s  o r  S A R  u n i t s  r e m a i n i n g  s u b j e c t  t o  o p t i o n ,  
t h u s  m a i n t a i n i n g  a  b a l a n c e  b e t w e e n  o u t s t a n d i n g  o p t i o n s  a n d  S A R  u n i t s .  
G r a n t e e s  m a y  e x e r c i s e  s o l e l y  t h e  s t o c k  o p t i o n  p o r t i o n  o f  t h e  g r a n t ,  s o l e l y  t h e  
S A R ,  o r  a  p o r t i o n  o f  b o t h ,  u t i l i z i n g  t h e  c a s h  o b t a i n e d  f r o m  t h e  S A R  e x e r c i s e  
t o  p u r c h a s e  t h e  o p t i o n  s h a r e s .  C o u p l e d  w i t h  s t o c k  o p t i o n  g r a n t s ,  t h e  S A R  
t h u s  p r o v i d e s  a n  i n t e r e s t - f r e e  m e a n s  o f  f i n a n c i n g  t h e  a c q u i s i t i o n  o f  o p t i o n  
s h a r e s .
2 1  
1 9 .  T h e  K o p p e r s  p l a n  r e q u i r e s  g r a n t e e s  t o  a g r e e  t o  r e m a i n  i n  K o p p e r s '  e m p l o y  f o r  f i v e  
y e a r s  f r o m  t h e  d a t e  o f  g r a n t ,  o r  u n t i l  r e t i r e m e n t ,  w h i c h e v e r  i s  f i r s t ,  a n d  t o  o b s e r v e  t h e  t e r m s  o f  
a  r e s t r i c t i v e  c o v e n a n t  f o l l o w i n g  s e v e r a n c e  o f  e m p l o y m e n t .  S e e  L i e b e r m a n  v .  K o p p e r s  C o . ,  
3 8  D e l .  C h .  2 3 9 ,  2 4 2 ,  1 4 9  A . 2 d  7 5 6 ,  7 5 8 ,  a f j ' d  s u b  n o m .  L i e b e r m a n  v .  B e c k e r ,  3 8  D e l .  C h .  
5 4 0 ,  1 5 5  A . 2 d  9 5 6  ( S u p .  C t .  1 9 5 9 ) .  
2 0 .  A l t h o u g h  s t a t i s t i c s  a r e  n o t  a v a i l a b l e ,  i t  i s  p r o b a b l e  t h a t  m o s t  S A R s  a r e  c o u p l e d  w i t h  
s t o c k  o p t i o n  g r a n t s ,  w i t h  t h e  S A R s  p r o v i d i n g  a  m e t h o d  o f  f i n a n c i n g  t h e  e x e r c i s e  o f  s t o c k  
o p t i o n s .  T h e  C o m m i s s i o n  h a s  n o t e d  t h a t  g e n e r a l l y  o n l y  p l a n s  c a l l i n g  f o r  S A R s  i s s u e d  i n  
t a n d e m  w i t h  s t o c k  o p t i o n s  h a v e  b e e n  b r o u g h t  t o  t h e  C o m m i s s i o n ' s  a t t e n t i o n .  S E C  E x c h a n g e  
A c t  R e l e a s e  N o .  3 4 - 1 2 , 3 7 4 ,  4 1  F e d .  R e g .  1 9 , 9 8 3 ,  1 9 , 9 8 3 - 8 4  ( A p r .  2 3 ,  1 9 7 6 ) .  I n  l i g h t  o f  
d i f f e r i n g  i n c e n t i v e  c o n s i d e r a t i o n s ,  s o m e  c o m p a n i e s  h a v e  a d o p t e d  b o t h  " f r e e - s t a n d i n g "  a n d  
s t o c k  o p t i o n  S A R  p l a n s .  S e e ,  e . g . ,  I n t e r p r e t a t i v e  l e t t e r  t o  C o l u m b i a  P i c t u r e s  I n d u s . ,  I n c .  
( A u g .  4 ,  1 9 7 7 )  ( a v a i l .  S e p t .  6 ,  1 9 7 7 ) .  
2 1 .  T h e  f o l l o w i n g  p l a n  d e s c r i p t i o n ,  s e t  f o r t h  i n  a  r e q u e s t  f o r  a  n o - a c t i o n  l e t t e r  b y  
T o w e r s ,  P e r r i n ,  F o r s t e r  &  C r o s b y ,  I n c . ,  i s  t y p i c a l :  
B r i e f l y ,  t h e  t e r m  " s t o c k  a p p r e c i a t i o n  r i g h t "  g e n e r a l l y  r e f e r s  t o  a n  o p t i o n e e ' s  
r i g h t  t o  e l e c t  t o  r e c e i v e  t h e  d i f f e r e n c e  b e t w e e n  t h e  m a r k e t  v a l u e  o f  o p t i o n a b l e  s h a r e s  
a s  o f  t h e  e x e r c i s e  a n d  o p t i o n  g r a n t  d a t e s  i n  c a s h  o r  s h a r e s  o f  s t o c k ,  i n  l i e u  o f  e x e r -
c i s i n g  t h e  s t o c k  o p t i o n .  F o r  e x a m p l e ,  a n  o p t i o n e e  m a y  h a v e  t h e  r i g h t  t o  e x e r c i s e  
s h a r e s  o f  s t o c k  a t  i t s  f a i r  m a r k e t  v a l u e  o f  $ 1 0 0  p e r  s h a r e  a s  o f  t h e  o p t i o n  g r a n t  
d a t e .  I f  t h e  v a l u e  o f  s u c h  s t o c k  s u b s e q u e n t l y  i n c r e a s e s  t o  $ 1 1 5 ,  h e  m a y  e x e r c i s e  t h e  
o p t i o n  t o  p u r c h a s e  s h a r e s  o f  C o m p a n y  c o m m o n  s t o c k  a t  $ 1 0 0  o r ,  a l t e r n a t i v e l y ,  h e  
c a n  w a i v e  s u c h  p u r c h a s e  r i g h t  i n  c o n s i d e r a t i o n  o f  h i s  r e c e i p t  o f  $ 1 5  p e r  o p t i o n a b l e  
s h a r e  o f  s t o c k  e i t h e r  i n  c a s h  o r  t h e  f a i r  m a r k e t  e q u i v a l e n t  i n  s h a r e s  o f  C o m p a n y  
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Variations among SAR plans abound, limited only by specific compen-
sation considerations and the ingenuity of corporate executives, counsel, and 
consultants. Minimum holding periods range from six months to an in-
definite date of retirement, depending upon whether goals are oriented to 
current compensation, long term incentives, or retirement. After expiration 
of minimum holding periods, time frames for SAR exercise range from 
periods relatively close to the date of grant if the SAR is regarded as part 
of a current compensation program to periods coinciding with or past retire-
ment if SARs are awarded for retirement program purposes. 22 Valuation 
provisions for determining market appreciation include such variations as 
(i) average price during a fixed period (e.g., twenty days) immediately pre-
ceding date of exercise and (ii) market price on a date selected by the grantee 
within a fixed period following retirement if the market price on the selected 
date does not exceed the highest market price of the company's stock during 
the period of the grantee's employment.23 The determination of the form of 
payment, whether in cash, securities, or a combination of both, may be made 
by the grantee, by the committee administering the program, or by some 
form of joint decisionmaking.24 Some plans provide for accrual of dividend 
credits equal to dividend payments made on the underlying stock to which 
the SAR applies, while others provide for interim cash payment of such 
"dividends" even prior to the actual exercise of the SAR.25 Stockholder 
voting rights for SAR holders may even be incorporated through an agree-
ment by the corporation's principal stockholders to vote their shares in the 
manner directed by SAR holders on a one-share-per-SAR-unit basis.26 
common stock. In some cases, the optionee may make a partial waiver of optionable 
shares so that he can receive his "stock appreciation rights" in cash which he then 
uses to exercise the balance of his option. 
[1973-1974 Transfer Binder] FED. SEC. L. REP. (CCH) ~ 79,756, at 84,036-37 (1974). 
22. SAR exercises are frequently limited to maximum stated percentages over a period 
of time, such as 20% per year (often cumulative as to prior non-exercised portions) over a 
five-year period, commencing upon expiration of the minimum holding period. 
23. The retirement-oriented Koppers plan provides for an alternative valuation date (re-
ferred to as the "Selected Value Date") in lieu of the grantee's date of termination of employ-
ment, with the alternative valuation date being selected by the grantee during the three-year 
period immediately following termination of employment. A ceiling on market prices, equiva-
lent to the highest prices at which the common stock traded on the New York Stock Exchange 
between the date of grant and date of termination of employment, is provided, however. 
If no alternative valuation date is selected, the grantee's valuation date is fixed, subject to 
the ceiling price, as the third anniversary of the date of termination of employment. See 
Lieberman v. Koppers Co., 38 Del. Ch. 239, 242, 149 A.2d 756, 758 aff'd sub nom. Lieberman 
v. Becker, 38 Del. Ch. 540, 155 A.2d 596 (Sup. Ct. 1959). 
24. The Commission's response to SARs was particularly concerned with the discretionary 
election to receive cash upon SAR exercise. The "cashing-out" of SARs raises fears of abuse 
of inside information to a much greater extent than does the use of SARs to finance the exercise 
of stock options, for the stock so acquired continues to be subject to the six-month holding 
period of § 16(b). See 17 C.F.R. § 240.16b-3(e)(5) (1978). Reflecting this concern, the 
rule 16b-3 amendments principally involve provisions governing cash settlements of SARs. 
See SEC Exchange Act Release No. 34-13,659, 42 Fed. Reg. 33,283 (June 22, 1977); SEC 
Exchange Act Release No. 34-13,097, supra note 7. 
25. See, e.g., the description of Bell System Long Term Incentive Plan set forth in 
American Tel. Co., [1978 Transfer Binder] FED. SEc. L. REP. (CCH) ~ 81,608 (Apr. 6, 1978) 
(avail. May 8, 1978). 
26. See, e.g., Austin Bridge Co., [1973-1974 Transfer Binder] FED. SEc. L. REP. (CCH) 
P9,672 (1973). 
STOCK APJ 
above description, while 
the principal elements of 
The plans essentially enall 
ownership risk, from an i 
publicly traded securities. 2s 
II. APPLICATION O.f 
-.. 
the judicial challenge! 
state Iaw,29 the challenge·u 
Two elements comprise 
to cash settlements of SARs. 
be deemed to be, an "equit 
) :s applicability;ao the second • 
SI.m.ultaneous purchase from a 
on which the SAR's value is 1 
direct statutory or judicial su 
requires both undertaking ani 
ta~k of perceiving the par1 
Intent. The SEC failed 
In light of the recent promil 
-·-••--- of section 16(b) we nii 
regarding the potential for spe~ 
.. SARs as "Equity Securities" 
1. The Meaning of "Security." 
security" presumes the underl 
g v J E W  [ V o l .  7 9 : 6 6  
~ l i m i t e d  o n l y  b y  s p e c i f i c  c o m p e n -
c o r p o r a t e  e x e c u t i v e s ,  c o u n s e l ,  a n d  
r a n g e  f r o m  s i x  m o n t h s  t o  a n  i n -
o n  w h e t h e r  g o a l s  a r e  o r i e n t e d  t o  
s ,  o r  r e t i r e m e n t .  A f t e r  e x p i r a t i o n  
e s  f o r  S A R  e x e r c i s e  r a n g e  f r o m  
i n t  i f  t h e  S A R  i s  r e g a r d e d  a s  p a r t  
i o d s  c o i n c i d i n g  w i t h  o r  p a s t  r e t i r e -
I t  p r o g r a m  p u r p o s e s .  
2 2  
V a l u a t i o n  
f l i a t i o n  i n c l u d e  s u c h  v a r i a t i o n s  a s  
, g , ,  t w e n t y  d a y s )  i m m e d i a t e l y  p r e -
i : e  o n  a  d a t e  s e l e c t e d  b y  t h e  g r a n t e e  
; i f  t h e  m a r k e t  p r i c e  o n  t h e  s e l e c t e d  
! r i c e  o f  t h e  c o m p a n y ' s  s t o c k  d u r i n g  
~ T h e  d e t e r m i n a t i o n  o f  t h e  f o r m  o f  
•  
l & n b i n a t i o n  o f  b o t h ,  m a y  b e  m a d e  
~tering t h e  p r o g r a m ,  o r  b y  s o m e  
l i s  p r o v i d e  f o r  a c c r u a l  o f  d i v i d e n d  
I  o i l  t h e  u n d e r l y i n g  s t o c k  t o  w h i c h  
f b r  i n t e r i m  c a s h  p a y m e n t  o f  s u c h  
~e o f  t h e  S A R .
2 5  
S t o c k h o l d e r  
! b e ·  i n c o r p o r a t e d  t h r o u g h  a n  a g r e e -
l l l t ; t d e r s  t o  v o t e  t h e i r  s h a r e s  i n  t h e  
~share-per-SAR-unit b a s i s .
2 6  
I t ,  
t j  l n a k e  a  p a r t i a l  w a i v e r  o f  o p t i o n a b l e  
l l f , i a t i o n  r i g h t s "  i n  c a s h  w h i c h  h e  t h e n  
C H )  t 7 9 , 7 5 6 ,  a t  8 4 , 0 3 6 - 3 7  ( 1 9 7 4 ) .  
u X i m u m  s t a t e d  p e r c e n t a g e s  o v e r  a  p e r i o d  
i s  t o  p r i o r  n o n - e x e r c i s e d  p o r t i o n s )  o v e r  a  
! a e  m i n i m u m  h o l d i n g  p e r i o d .  
! i d e s  f o r  a n  a l t e r n a t i v e  v a l u a t i o n  d a t e  (  r e -
l l e  g r a n t e e ' s  d a t e  o f  t e r m i n a t i o n  o f  e m p l o y -
i e c : t e d  b y  t h e  g r a n t e e  d u r i n g  t h e  t h r e e - y e a r  
; m e n t .  A  c e i l i n g  o n  m a r k e t  p r i c e s ,  e q u i v a -
~1raded o n  t h e  N e w  Y o r k  S t o c k  E x c h a n g e  
f l l n  o f  e m p l o y m e n t ,  i s  p r o v i d e d ,  h o w e v e r .  
~·s v a l u a t i o n  d a t e  i s  f i x e d ,  s u b j e c t  t o  
•  ·  o f  t e r m i n a t i o n  o f  e m p l o y m e n t .  S e e  
7 5 6 ,  7 5 8  a f f ' d  s u b  n o m .  L i e b e r m a n  
' l y  c o n c e r n e d  w i t h  t h e  d i s c r e t i o n a r y  
~-out" o f  S A R s  r a i s e s  f e a r s  o f  a b u s e  
. t h e  u s e  o f  S A R s  t o  f i n a n c e  t h e  e x e r c i s e  
t o :  b e  s u b j e c t  t o  t h e  s i x - m o n t h  h o l d i n g  
· } ; , 0 9 7 8 ) .  R e f l e c t i n g  t h i s  c o n c e r n ,  t h e  
! - >  a o v e m i n g  c a s h  s e t t l e m e n t s  o f  S A R s .  
r e d .  R e g .  3 3 , 2 8 3  ( J u n e  2 2 ,  1 9 7 7 ) ;  S E C  
.  _  T e r m  I n c e n t i v e  P l a n  s e t  f o r t h  i n  
, I , . .  R E P .  ( C C H )  1 1 8 1 , 6 0 8  ( A p r .  6 ,  1 9 7 8 )  
e r  B i n d e r ]  F E o .  S E c .  L .  R E P .  ( C C H )  
1 9 7 9 ]  
S T O C K  A P P R E C I A T I O N  R I G H T S  
7 3  
T h e  a b o v e  d e s c r i p t i o n ,  w h i l e  n o t  c o v e r i n g  a l l  v a r i a t i o n s  o f  S A R  p l a n s ,  
i n c l u d e s  t h e  p r i n c i p a l  e l e m e n t s  o f  S A R  p l a n s  t i e d  t o  s t o c k  m a r k e t  a p p r e c i a -
t i o n . 2 7  T h e  p l a n s  e s s e n t i a l l y  e n a b l e  e x e c u t i v e s  a n d  o t h e r  g r a n t e e s  t o  p r o f i t ,  
w i t h o u t  o w n e r s h i p  r i s k ,  f r o m  a n  i n c r e a s e  i n  m a r k e t  p r i c e  o f  t h e i r  c o r p o r a -
t i o n s '  p u b l i c l y  t r a d e d  s e c u r i t i e s .  
2 8  
I I .  A P P L I C A T I O N  O F  S E C T I O N  1 6 ( b )  T O  S A R s  
U n l i k e  t h e  j u d i c i a l  c h a l l e n g e s  t o  t h e  l e g a l i t y  o f  S A R - t y p e  p r o g r a m s  
u n d e r  s t a t e  l a w ,
2 9  
t h e  c h a l l e n g e  u n d e r  f e d e r a l  s e c u r i t i e s  l a w  i s  o f  r e c e n t  
v i n t a g e .  T w o  e l e m e n t s  c o m p r i s e  t h e  a r g u m e n t  f o r  a p p l i c a t i o n  o f  s e c t i o n  
1 6 ( b )  t o  c a s h  s e t t l e m e n t s  o f  S A R s .  T h e  f i r s t  i s  t h a t  a n  S A R i s ,  o r  a t  l e a s t  
s h o u l d  b e  d e e m e d  t o  b e ,  a n  " e q u i t y  s e c u r i t y , "  t h e  s i n e  q u a  n o n  o f  s e c t i o n  
1 6 ( b  ) ' s  a p p l i c a b i l i t y ;
3 0  
t h e  s e c o n d  i s  t h a t  e x e r c i s e  o f  a n  S A R  i s  e q u i v a l e n t  
t o  a  s i m u l t a n e o u s  p u r c h a s e  f r o m  a n d  s a l e  t o  t h e  i s s u e r  o f  t h e  u n d e r l y i n g  
s t o c k  o n  w h i c h  t h e  S A R ' s  v a l u e  i s  b a s e d .  N e i t h e r  o f  t h e s e  a r g u m e n t s  c o m -
m a n d s  d i r e c t  s t a t u t o r y  o r  j u d i c i a l  s u p p o r t .  D e t e r m i n i n g  w h e t h e r  t h e  s t a t u t e  
a p p l i e s  r e q u i r e s  b o t h  u n d e r t a k i n g  a n a l y s i s  o f  i t s  l a n g u a g e  a s  w e l l  a s  t h e  m o r e  
d i f f i c u l t  t a s k  o f  p e r c e i v i n g  t h e  p a r t i c u l a r  t r a n s a c t i o n  w i t h i n  t h e  s c o p e  o f  
l e g i s l a t i v e  i n t e n t .  T h e  S E C  f a i l e d  t o  p r o v i d e  a n a l y s i s  i n  e i t h e r  o f  t h o s e  
a r e a s .  I n  l i g h t  o f  t h e  r e c e n t  p r o m i n e n c e ,  n o t e d  b e l o w ,  o f  a  p r a g m a t i c  i n -
t e r p r e t a t i o n  o f  s e c t i o n  1 6  ( b ) ,  w e  m i g h t  h a v e  a t  l e a s t  e x p e c t e d  s o m e  d i s c u s -
s i o n  r e g a r d i n g  t h e  p o t e n t i a l  f o r  s p e c u l a t i v e  a b u s e  o f  S A R s .  
A .  S A R s  a s  " E q u i t y  S e c u r i t i e s "  
1 .  T h e  M e a n i n g  o f  " S e c u r i t y . "  C h a r a c t e r i z a t i o n  o f  S A R s  a s  a  t y p e  o f  
" e q u i t y  s e c u r i t y "  p r e s u m e s  t h e  u n d e r l y i n g  e x i s t e n c e  o f  a  " s e c u r i t y . "  
3 1  
Y e t ,  
2 7 .  A l t e r n a t i v e s  t o  m a r k e t  a p p r e c i a t i o n  i n c l u d e  p l a n s  t i e d  t o  p e r f o r m a n c e  g o a l s  s u c h  a s  
i n c r e a s e s  i n  b o o k  v a l u e  o r  p e r  s h a r e  e a r n i n g s .  T h e  S E C  g e n e r a l l y  t r e a t s  p e r f o r m a n c e  a w a r d  
p l a n s  a s  a n a l o g o u s  t o  " s t o c k  b o n u s "  o r  s i m i l a r  p l a n s ,  r a t h e r  t h a n  S A R s ,  a n d  t h e r e f o r e  r e g a r d s  
e x e m p t i o n s  f r o m  §  1 6 ( b )  a s  b a s e d  u p o n  t h e  s t o c k  b o n u s  p l a n s  p r o v i s i o n s  o f  r u l e  1 6 b - 3 .  1 7  
C . P . R . §  2 4 0 . 1 6 b - 3  ( 1 9 7 8 ) .  S e e  S E C  n o - a c t i o n  l e t t e r  t o  E l i  L i l l y  &  C o .  ( a v a i l .  S e p t  3 0 ,  1 9 7 6 ) .  
2 8 .  T h e r e  h a v e  b e e n  t w o  r e p o r t e d  s t o c k h o l d e r  c h a l l e n g e s  t o  S A R - t y p e  p l a n s  u n d e r  s t a t e  
l a w .  I n  e a c h  i n s t a n c e  t h e  p l a i n t i f f s  a l l e g e d  t h a t  a n  i n c r e a s e  i n  t h e  m a r k e t  v a l u e  o f  t h e  
c o r p o r a t i o n ' s  s h a r e s  i s  n o t  a n  a p p r o p r i a t e  s t a n d a r d  t o  d e t e r m i n e  e m p l o y e e  c o m p e n s a t i o n ,  
c i t i n g  t h e  d i s p a r i t y  t h a t  m a y  e x i s t  b e t w e e n  t h e  v a l u e  o f  e m p l o y e e s '  s e r v i c e s  a n d  t h e  p r i c e  o f  
t h e  c o r p o r a t i o n ' s  s t o c k .  D i f f e r i n g  c o n c l u s i o n s  a s  t o  s u c h  r e l a t i o n s h i p s  a n d  e f f e c t s  l e d  t o  
o p p o s i n g  d e c i s i o n s  o n  t h e  i s s u e .  C o m p a r e  L i e b e r m a n  v .  K o p p e r s  C o . ,  3 8  D e l .  C h .  2 3 9 ,  1 4 9  
A . 2 d  7 5 6  ( u p h o l d i n g  t h e  p l a n ) ,  a / J ' d  s u b  n o m .  L i e b e r m a n  v .  B e c k e r ,  3 8  D e l .  C h .  5 4 0 ,  1 5 5  
A . 2 d  5 9 6  ( S u p .  C t .  1 9 5 9 ) ,  n o t e d  i n  1 0 8  U .  P A .  L .  R E V .  1 0 6 6  ( 1 9 6 0 ) ,  w i t h  B e r k w i t z  v .  H u m -
p h r e y ,  1 6 3  F .  S u p p .  7 8  ( N . D .  O h i o  1 9 5 8 )  ( u p h o l d i n g  t h e  s t o c k h o l d e r s '  c h a l l e n g e ) ,  n o t e d  
i n  4 7  C A L I F .  L .  R E v .  1 9 0  ( 1 9 5 9 ) .  L i e b e r m a n  a p p e a r s  t o  b e  t h e  p r e v a i l i n g  o p i n i o n  a s  t o  t h e  
v a l i d i t y  o f  S A R  p l a n s ,  h o w e v e r ,  s i n c e  t h e  g r o w t h  o f  s u c h  p l a n s  i n  r e c e n t  y e a r s  h a s  n o t  
g e n e r a t e d  s t o c k h o l d e r  c h a l l e n g e s .  
2 9 .  S e e  n o t e  2 8  s u p r a .  
3 0 .  S e e  1 5  U . S . C .  §  7 8 p ( b )  ( 1 9 7 6 ) .  
3 1 .  I n  M a t a s  v .  S i e s s ,  [ C u r r e n t ]  F E D .  S E c .  L .  R E P .  ( C C H )  1 1 9 6 , 7 4 9  ( S . D . N . Y .  J a n .  1 9 ,  
1 9 7 9 ) ,  t h e  c o u r t  f a i l e d  t o  a d d r e s s  t h e  i s s u e  o f  t h e  e x i s t e n c e  o f  a  " s e c u r i t y . "  S i n c e  t h e  c o u r t  
e q u a t e d  t h e  c a s h  s e t t l e m e n t  o f  a n  S A R  w i t h  a  s i m u l t a n e o u s  p u r c h a s e  a n d  s a l e  o f  t h e  u n d e r -
l y i n g  c o m m o n  s t o c k ,  p r e s u m a b l y  t h e  c o u r t ' s  p o s i t i o n  w o u l d  b e ·  t h a t  t h e  " s e c u r i t y "  r e q u i r e m e n t  
i s  m e t  b y  t h e  e q u i v a l e n c e  o f  a n  S A R  t o  a n  u n q u e s t i o n e d  s e c u r i t y ,  t h e  u n d e r l y i n g  c o m m o n  
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the difficulties in applying statutory norms to SARs are no less evident for 
this initial inquiry. The problem of statutory application may indeed be 
even more difficult at the "security" than the "equity security" level, for the 
statutory definition of the former, unlike that of the latter, does not expressly 
delegate authority to the Commission to enlarge upon the listed forms of 
interest by further rules and regulations. 32 There is, to be sure, great latitude 
and breadth in the statutory definition of "security," and the reference to a 
"right to subscribe" to stock is particularly relevant to SARs. But funda-
mental differences between SARs and the statutory norm preclude facile 
inclusion of SARs within that norm. 
The only listed forms of securities in section 3(a)(l0) arguably 
analogous to SARs are "stock," "participation in any profit-sharing agree-
ment," "investment contract," and a "right to subscribe to or purchase" 
stock.33 In terms of investment risk, equity ownership, transferability of 
interest, rights against officers and directors, voting status, liquidation prefer-
ences, dividend rights, and other statutory and common-law attributes ac-
corded to holders of stock, there is little ground for reasonably expanding 
the statutory reference to "stock" to SARs, a compensation program tied to 
the effect of trading in shares by persons other than plan participants. 
"Participation in any profit-sharing agreement" involves no less a twist-
ing of statutory language to cover SARs. 34 To the extent that there is an 
understanding as to what constitutes participation in a profit-sharing agree-
ment, Professor Loss, after noting the breadth of interpretation, has con-
cluded that "[t]he line is drawn ... where neither the element of a common 
enterprise nor the element of reliance on the efforts of another is present." 311 
While market appreciation is undeniably the result of the trading activities 
of others, it takes a considerable stretching of an SAR program to regard it 
as an "enterprise" or to regard the requirement of reliance upon efforts of 
others as satisfied by the independent, uncontrolled, and unforeseeable trad-
stock. That approach would be a subtle sleight of hand that shifts the inquiry from whether 
the SAR is a security to whether the exercise of the SAR has an effect similar to the sale of 
a security. That form of interpretative approach is essentially a modification of the statutory 
reference to "equity security" by insertion of the phrase "or any kind of transaction that 
would be similar in effect to a purchase and sale, or sale and purchase, of an equity security." 
Such statutory elongation may sweep in far more than SARs, but in any event cannot be 
supported in the context of a punitive statutory provision and an actual definition of terms 
by Congress itself. See note 32 infra. 
32. Compare 15 U.S.C. § 78c(a) (10) (1976) (defining "security") with 15 U.S.C. § 78c 
(a)(ll) (1976) (defining "equity security"). 
33. See 15 U.S.C. § 78c(a) (10) (1976). 
34. Profit-sharing plans commonly involve the annual distribution of a portion of corporate 
profits to a fund managed by administrators or trustees selected by the corporation. Vesting 
of interests in plan participants, forfeiture, and other plan provisions govern the rights of 
individual participants. The amount eventually paid from the fund to participants upon 
termination of employment, retirement, or other qualifying condition is the combined result 
of vesting and contribution provisions, corporate funding of the plan, and the success of 
investment decisions by plan managers. 
35. 1 L. Loss, SECURITIES REGULATION 491 (2d ed. 1961). C/. Hirk v. Agri-Researcb 
Council, Inc., 561 F.2d 96 (7th Cir. 1977) (lack of commonality in various discretionary 
trading accounts indicates no participation in a profit-sharing agreement in a form intended by 
the 1933 Act). 
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V I E W  
[ V o l .  7 9 : 6 6  
1
t o  S A R s  a r e  n o  l e s s  e v i d e n t  f o r  
l , t o r y  a p p l i c a t i o n  m a y  i n d e e d  b e  
t e  " e q u i t y  s e c u r i t y "  l e v e l ,  f o r  t h e  
~of t h e  l a t t e r ,  d o e s  n o t  e x p r e s s l y  
m a r g e  u p o n  t h e  l i s t e d  f o r m s  o f  
r h e r e  i s ,  t o  b e  s u r e ,  g r e a t  l a t i t u d e  
s e c u r i t y , "  a n d  t h e  r e f e r e n c e  t o  a  
r .  r e l e v a n t  t o  S A R s .  B u t  f u n d a -
~ s t a t u t o r y  n o r m  p r e c l u d e  f a c i l e  
-
i n  s e c t i o n  3 ( a ) ( 1 0 )  a r g u a b l y  
t t i o n  i n  a n y  p r o f i t - s h a r i n g  a g r e e -
~t t o  s u b s c r i b e  t o  o r  p u r c h a s e "  
~ty o w n e r s h i p ,  t r a n s f e r a b i l i t y  o f  
,  v o t i n g  s t a t u s ,  l i q u i d a t i o n  p r e f e r -
r a n d  c o m m o n - l a w  a t t r i b u t e s  a c -
p - o u n d  f o r  r e a s o n a b l y  e x p a n d i n g  
i  a  c o m p e n s a t i o n  p r o g r a m  t i e d  t o  
t h e r  t h a n  p l a n  p a r t i c i p a n t s .  
f e e m e n t "  i n v o l v e s  n o  l e s s  a  t w i s t -
~ T o  t h e  e x t e n t  t h a t  t h e r e  i s  a n  
: i p a t i o n  i n  a  p r o f i t - s h a r i n g  a g r e e -
e a d t h  o f  i n t e r p r e t a t i o n ,  h a s  c o n -
n e i t h e r  t h e  e l e m e n t  o f  a  c o m m o n  
t e  e f f o r t s  o f  a n o t h e r  i s  p r e s e n t . "  
3 1 1  
h e  r e s u l t  o f  t h e  t r a d i n g  a c t i v i t i e s  
~ o f  a n  S A R  p r o g r a m  t o  r e g a r d  i t  
e m e n t  o f  r e l i a n c e  u p o n  e f f o r t s  o f  
~ntrolled, a n d  u n f o r e s e e a b l e  t r a d -
b a n d  t h a t  s h i f t s  t h e  i n q u i r y  f r o m  w h e t h e r  
S A R  h a s  a n  e f f e c t  s i m i l a r  t o  t h e  s a l e  o f  
e s s e n t i a l l y  a  m o d i f i c a t i o n  o f  t h e  s t a t u t o r y  
p h r a s e  " o r  a n y  k i n d  o f  t r a n s a c t i o n  t h a t  
, s a l e  a n d  p u r c h a s e ,  o f  a n  e q u i t y  s e c u r i t y . "  
t h a n  S A R s ,  b u t  i n  a n y  e v e n t  c a n n o t  b e  
M i a i o n  a n d  a n  a c t u a l  d e f i n i t i o n  o f  t e r m s  
~ " s e c u r i t y " )  w i t h  1 5  U . S . C .  §  7 8 c  
l '  
~ d i s t r i b u t i o n  o f  a  p o r t i o n  o f  c o r p o r a t e  
~
lected b y  t h e  c o r p o r a t i o n .  V e s t i n g  
l a n  p r o v i s i o n s  g o v e r n  t h e  r i g h t s  o f  
o m  t h e  f u n d  t o  p a r t i c i p a n t s  u p o n  
g  c o n d i t i o n  i s  t h e  c o m b i n e d  r e s u l t  
g  o f  t h e  p l a n ,  a n d  t h e  s u c c e s s  o f  
~
' .  .  1 9 6 1 ) .  C j .  H i r k  v .  A g r i - R e s e a r c h  
c o m m o n a l i t y  i n  v a r i o u s  d i s c r e t i o n a r y  
g  a g r e e m e n t  i n  a  f o r m  i n t e n d e d  b y  
~ 
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i n g  i n  s e c u r i t i e s  b y  f u t u r e  u n k n o w n  s t o c k h o l d e r s .  T o t a l l y  l a c k i n g  f r o m  a n y  
a n a l o g y  o f  S A R s  t o  p r o f i t - s h a r i n g  p l a n s  i s  a  c o m m o n  f u n d  o f  c o r p o r a t e  
c o n t r i b u t i o n s  m a i n t a i n e d  a n d  i n v e s t e d  b y  p l a n  t r u s t e e s  o n  b e h a l f  o f  t h e  u n -
d i v i d e d  i n t e r e s t s  o f  a l l  p l a n  p a r t i c i p a n t s .  
B r o a d e r  a p p l i c a t i o n  m a y  b e  g a i n e d  f r o m  t h e  t e r m  " i n v e s t m e n t  c o n -
t r a c t s , "  a  p h r a s e  t h a t  c o n t a i n s  n o  c l e a r  c r o s s  r e f e r e n c e ,  a n d  t h e r e f o r e  i s  n o t  
l i m i t e d  b y  a n a l o g y ,  t o  p a r t i c u l a r  f o r m s  o f  f i n a n c i a l  i n t e r e s t .  N o t  s u r p r i s i n g l y ,  
t h e r e f o r e ,  t h i s  p h r a s e  h a s  b e e n  t h e  f o c u s  o f  e f f o r t s  b y  p r i v a t e  l i t i g a n t s  a n d  
t h e  C o m m i s s i o n  t o  e x p a n d  t h e  d e f i n i t i o n  o f  " s e c u r i t i e s . "  A l t h o u g h  e a r l i e r  
S u p r e m e  C o u r t  d e c i s i o n s  f i n d i n g  " i n v e s t m e n t  c o n t r a c t s "  i n  a  v a r i e t y  o f  f o r m s  
g a v e  b r o a d  s c o p e  t o  t h a t  t e r m ,  
3 6  
t h e  C o u r t  h a s  r e j e c t e d  e x p a n s i v e  a r g u m e n t s  
i n  t h e  t w o  m o s t  r e c e n t  c a s e s  b e f o r e  i t .
3 7  
I n  U n i t e d  H o u s i n g  F o u n d a -
t i o n ,  I n c .  v .  F o r m a n ,
3 8  
t h e  C o u r t  h e l d  t h a t  " C o n g r e s s  i n t e n d e d  t h e  a p p l i c a -
t i o n  o f  [ t h e  f e d e r a l  s e c u r i t i e s  l a w s ]  t o  t u r n  o n  t h e  e c o n o m i c  r e a l i t i e s  u n d e r -
l y i n g  a  t r a n s a c t i o n ,  a n d  n o t  o n  t h e  n a m e  a p p e n d e d  t h e r e t o . "  
3 9  
T h e  e c o n o m i c  
r e a l i t i e s  o f  t h e  c o o p e r a t i v e  a p a r t m e n t  s h a r e s  i n v o l v e d  i n  F o r  m a n  w e r e  n o t  
v i e w e d  b y  t h e  C o u r t  a s  t h e  e q u i v a l e n t  o f  i n v e s t m e n t  c o n t r a c t s .  R a t h e r ,  t h e  
C o u r t  w a s  i n f l u e n c e d  b y  s u c h  f a c t o r s  a s  t h e  i n a l i e n a b i l i t y  o f  t h e  s h a r e s ,  t h e  
l a c k  o f  s u b s t a n t i a l  r i s k  c o n f r o n t i n g  t h e  i n v e s t e d  c a p i t a l ,  a n d ,  p e r h a p s  m o s t  
i m p o r t a n t l y ,  t h e  f u n d a m e n t a l  p u r p o s e  o f  t h e  s h a r e h o l d e r s  w h o  " w e r e  i n t e r -
e s t e d  i n  a c q u i r i n g  h o u s i n g  r a t h e r  t h a n  m a k i n g  a n  i n v e s t m e n t  f o r  p r o f i t . "  
4 0  
S i m i l a r  c o n c l u s i o n s  m a y  a p p l y  t o  h o l d e r s  o f  S A R s ,  w h i c h  a r e  a l s o  i n a l i e n a b l e ,  
l a c k i n g  i n  s u b s t a n t i a l  r i s k ,  a n d ,  f u n d a m e n t a l l y ,  a r e  m o r e  l i k e l y  t o  b e  r e g a r d e d  
b y  h o l d e r s  a s  a  m e t h o d  o f  i n c e n t i v e  c o m p e n s a t i o n  t h a n  " a n  i n v e s t m e n t  f o r  
p r o f i t . "  
I n  I n t e r n a t i o n a l  B r o t h e r h o o d  o f  T e a m s t e r s  v .  D a n i e l ,
4 1  
t h e  C o u r t  p i c k e d  
u p  a  s i m i l a r  t h e m e  b y  r e f e r r i n g  t o  t h e  p e n s i o n  p l a n  a t  i s s u e  a s  b e i n g  " a  r e l a -
t i v e l y  i n s i g n i f i c a n t  p a r t  o f  a n  e m p l o y e e ' s  t o t a l  a n d  i n d i v i s i b l e  c o m p e n s a t i o n  
p a c k a g e . "  
4 2  
S A R s  m a y  c a r r y  t h e  p o t e n t i a l  o f  s u b s t a n t i a l  g a i n s ,  b u t  t h e i r  
i n h e r e n t  c o n t i n g e n c i e s ,  c o u p l e d  w i t h  t h e  l a c k  o f  m e a n i n g f u l  c o n t r o l  o v e r  
v a l u e ,  w o u l d  r e a s o n a b l y  p l a c e  t h e m  f o r  m o s t ,  i f  n o t  a l l ,  e m p l o y e e s  c o n -
s i d e r a b l y  s u b o r d i n a t e  t o  c u r r e n t  c o m p e n s a t i o n  a n d  v e s t e d  f r i n g e  b e n e f i t  p r o -
v i s i o n s .  A l t h o u g h  s e p a r a t e  c o n s i d e r a t i o n  b e y o n d  c u r r e n t  s e r v i c e s  i s  g e n e r a l l y  
r e q u i r e d  o f  S A R  g r a n t e e s ,
4 3  
n e i t h e r  p o s t - r e t i r e m e n t  c o n s u l t i n g  o b l i g a t i o n s  
n o r  s h o r t - t e r m  r e s t r i c t i v e  c o v e n a n t s  c a n  b e  r e g a r d e d  a s  a  s i g n i f i c a n t  a d d i t i o n a l  
3 6 .  S e e  T c h e r e p n i n  v .  K n i g h t ,  3 8 9  U . S .  3 3 2  ( 1 9 6 7 )  ( c a p i t a l  s h a r e s  i n  a  s a v i n g s  a n d  
l o a n  a s s o c i a t i o n ) ;  S E C  v .  U n i t e d  B e n e f i t  L i f e  I n s .  C o . ,  3 8 7  U . S .  2 0 2  ( 1 9 6 7 )  ( l i m i t e d  r i s k  
a n n u i t i e s ) ;  S E C  v .  V a r i a b l e  A n n u i t y  L i f e  I n s .  C o .  o f  A m . ,  3 5 9  U . S .  6 5  ( 1 9 5 9 )  ( i s s u a n c e  o f  
v a r i a b l e  a n n u i t y  c o n t r a c t s ) ;  S E C  v .  W . J .  H o w e y  C o . ,  3 2 8  U . S .  2 9 3  ( 1 9 4 6 )  ( s a l e  o f  c i t r u s  
a c r e a g e  a c c o m p a n i e d  b y  o p t i o n  t o  p u r c h a s e  s e r v i c e  c o n t r a c t s  t o  c u l t i v a t e  a n d  m a r k e t  f r u i t ) .  
3 7 .  I n t e r n a t i o n a l  B h d .  o f  T e a m s t e r s  v .  D a n i e l ,  9 9  S .  C t .  7 9 0  ( 1 9 7 9 ) ;  U n i t e d  H o u s .  
F o u n d a t i o n ,  I n c .  v .  F o r m a n ,  4 2 1  U . S .  8 3 7  ( 1 9 7 5 ) .  
3 8 .  4 2 1  u . s .  8 3 7  ( 1 9 7 5 ) .  
3 9 .  I d .  a t  8 4 9 .  
4 0 .  I d .  a t  8 6 0 .  
4 1 .  9 9  S .  C t .  7 9 0  ( 1 9 7 9 ) .  
4 2 .  I d .  a t  7 9 7 .  
4 3 .  S e e  t e x t  a c c o m p a n y i n g  n o t e  1 9  s u p r a .  
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element to an employee's current services. As noted by the Court in Daniel, 
"[l]ooking at the economic realities, it seems clear than an employee is sell-
ing his labor primarily to obtain a livelihood, not making an investment" for 
the future. 44 
The Daniel decision may be particularly relevant to SARs because the 
Court was faced with a form of deferred compensation that was noncontribu-
tory in nature and of uncertain value until date of vesting. The Court im-
pliedly rejected the broad conclusion reached by the Seventh Circuit that 
"a right to receive benefits, received as a form of compensation and not sub-
ject to unilateral withdrawal by the ... employer, is a sufficient interest to 
constitute a security, even though it will only mature upon the happening of 
certain events in the future." 45 
The remaining area of potential statutory applicability would be to re-
gard SARs as a "right to subscribe to or purchase" stock. As noted below,46 
dependence on this criterion would preclude application to plans involving 
only cash settlements of SARs, a result contrary to the Commission's prin-
cipal concern. For plans that offer a stock or cash settlement alternative, 
the SAR would be a strained form of "right to purchase" where exercise of 
an SAR is totally contingent on factors beyond the grantee's control, is de-
feated by an absence of market appreciation, and may result in the plan's 
administering committee requiring the payment of cash in lieu of stock. 
2. The Meaning of "Equity Security." Assuming the substantial ob-
stacles of the "securities" hurdle are cleared, the definitions of the term 
"equity security" 47 are sufficiently broad to provide arguable application to 
SARs in at least three alternative manners. SARs might be regarded as 
(i) participation in a profit sharing agreement, (ii) securities or rights 
44. 99 S. Ct. at 797. 
45. Daniel v. International Bhd. of Teamsters, 561 P.2d 1223, 1233, (7th Cir. 1977), 
rev'd, 99 S. Ct. 790 (1979). Also important is the Court's "starting point," 99 S. Ct. at 795, 
the construction of the statutory language, and its reference to the omission of pens!on plans 
in both the 1933 and 1934 Acts "[i]n spite of the substantial use of employee pensiOn plans 
at the time they were enacted." ld. Although SAR plans had not been devised when the 
1933 and 1934 Acts were originally passed, there has been an ongoing omission of SARs in 
both statutes and regulations despite a considerable period of substantial use and numerous 
statutory and regulatory amendments. 
46. See text accompanying note 52 infra. 
47. 15 U.S.C. § 78c(a)(ll) (1976) provides: 
The term "equity security" means any stock or similar security; or any security con-
vertible, with or without consideration, into such a security, or carrying any warrant 
or right to subscribe to or purchase such a security; or any such warrant or right; 
or any other security which the Commission shall deem to be of similar nature and 
consider necessary or appropriate, by such rules and regulations as it may prescribe 
in the public interest or for the protection of investors, to treat as an equity security. 
17 C.P.R.§ 240.3all-1 (1978) provides: 
The term "equity security" is hereby defined to include any stock or similar security, 
certificate of interest or participation in any profit sharing agreement, preorganization 
certificate or subscription, transferable share, voting trust certificate or certificate of 
deposit for an equity security, limited partnership interest, interest in a joint venture, 
or certificate of interest in a business trust; or any security convertible, with or with-
out consideration into such a security, or carrying any warrant or right to subscribe 
to or purchase such a security; or any such warrant or right; or any put, call, 
straddle, or other option or privilege of buying such a security from or selling such 
a security to another without being bound to do so. 
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[ V o l .  7 9 : 6 6  
A s  n o t e d  b y  t h e  C o u r t  i n  D a n i e l ,  
m s  c l e a r  t h a n  a n  e m p l o y e e  i s  s e l l -
o d ,  n o t  m a k i n g  a n  i n v e s t m e n t "  f o r  
a r l y  r e l e v a n t  t o  S A R s  b e c a u s e  t h e  
o m p e n s a t i o n  t h a t  w a s  n o n c o n t r i b u -
t i l  d a t e  o f  v e s t i n g .  T h e  C o u r t  i m -
L C h e d  .  b y  t h e  S e v e n t h  C i r c u i t  t h a t  
o r m  o f  c o m p e n s a t i o n  a n d  n o t  s u b -
: m p l o y e r ,  i s  a  s u f f i c i e n t  i n t e r e s t  t o  
m l : y  m a t u r e  u p o n  t h e  h a p p e n i n g  o f  
u t o r : y  a p p l i c a b i l i t y  w o u l d  b e  t o  r e -
I U I ' C h a s e "  s t o c k .  A s  n o t e d  b e l o w ,  
4 6  
p d e  a p p l i c a t i o n  t o  p l a n s  i n v o l v i n g  
i o n t r a r : y  t o  t h e  C o m m i s s i o n ' s  p r i n -
b c k  o r  c a s h  s e t t l e m e n t  a l t e r n a t i v e ,  
p t  t o  p u r c h a s e "  w h e r e  e x e r c i s e  o f  
! ' } ' o n d  t h e  g r a n t e e ' s  c o n t r o l ,  i s  d e -
I l i o n ,  a n d  m a y  r e s u l t  i n  t h e  p l a n ' s  
~ent o f  c a s h  i n  l i e u  o f  s t o c k .  
f y . "  A s s u m i n g  t h e  s u b s t a n t i a l  o b -
b a r e d ,  t h e  d e f i n i t i o n s  o f  t h e  t e r m  
t o o  p r o v i d e  a r g u a b l e  a p p l i c a t i o n  t o  
e r s .  S A R s  m i g h t  b e  r e g a r d e d  a s  
~ement, ( i i )  s e c u r i t i e s  o r  r i g h t s  
1 ,  5 6 1  F . 2 d  1 2 2 3 ,  1 2 3 3 ,  ( 7 t h  C i r .  1 9 7 7 ) ,  
: · C o u r t ' s  " s t a r t i n g  p o i n t , "  9 9  S .  C t .  a t  7 9 5 ,  
r e f e r e n c e  t o  t h e  o m i s s i o n  o f  p e n s i o n  p l a n s  
s u b s t a n t i a l  u s e  o f  e m p l o y e e  p e n s i o n  p l a n s  
~ p l a n s  h a d  n o t  b e e n  d e v i s e d  w h e n  t h e  
b a s  b e e n  a n  o n g o i n g  o m i s s i o n  o f  S A R s  i n  
l e  p e r i o d  o f  s u b s t a n t i a l  u s e  a n d  n u m e r o u s  
r ·  s i m i l a r  s e c u r i t y ;  o r  a n y  s e c u r i t y  c o n -
c h .  a  s e c u r i t y ,  o r  c a r r y i n g  a n y  w a r r a n t  
i i C u r i t y ;  o r  a n y  s u c h  w a r r a n t  o r  r i g h t ;  
l t i l l  d e e m  t o  b e  o f  s i m i l a r  n a t u r e  a n d  
i l l s  . a n d  r e g u l a t i o n s  a s  i t  m a y  p r e s c r i b e  
~· t o  t r e a t  a s  a n  e q u i t y  s e c u r i t y .  
l r t i a c l u d e  a n y  s t o c k  o r  s i m i l a r  s e c u r i t y ,  
~
!baring a g r e e m e n t ,  p r e o r g a n i z a t i o n  
t r u s t  c e r t i f i c a t e  o r  c e r t i f i c a t e  o f  
.  m t e r e s t ,  i n t e r e s t  i n  a  j o i n t  v e n t u r e ,  
f :  
s e c u r i t y  c o n v e r t i b l e ,  w i t h  o r  w i t h -
a n y  w a r r a n t  o r  r i g h t  t o  s u b s c r i b e  
a r r a n t  o r  r i g h t ;  o r  a n y  p u t ,  c a l l ,  
s u c h  a  s e c u r i t y  f r o m  o r  s e l l i n g  s u c h  
~so. 
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c o n v e r t i b l e  i n t o  t h e  u n d e r l y i n g  c o m m o n  s t o c k  ( f o l l o w e d  b y _  i m m e d i a t e  r e -
s a l e  t o  t h e  i s s u e r ) ,  o r  ( i i i )  a n  o p t i o n  o r  p r i v i l e g e  o f  " b u y i n g  s u c h  a  s e c u r i t y  
f r o m  o r  s e l l i n g  s u c h  a  s e c u r i t y  t o  a n o t h e r  w i t h o u t  b e i n g  b o u n d  t o  d o  s o . "  
4 8  
A s  n o t e d  i n  t h e  c o n t e x t  o f  t h e  1 9 3 3  A c t ,
4 9  
t h e  s t a t u t o r y  t e r m s  h a v e  " b e e n  
l i b e r a l l y  c o n s t r u e d  b y  t h e  c o u r t s  t o  b r i n g  w i t h i n  t h e  a c t  m a n y  f o r m s  o f  t r a n s -
a c t i o n s  w h i c h ,  o n  t h e i r  f a c e ,  d o  n o t  a p p e a r  t o  b e  ' s e c u r i t i e s '  i n  t h e  c o m m e r c i a l  
s e n s e  o f  t h e  w o r d . "  
5 0  
D e s p i t e  t h e  r e m e d i a l  p u r p o s e  s e r v e d  b y  e x p a n s i v e  r e g u l a t o r y  l a n g u a g e  
a n d  j u d i c i a l  i n t e r p r e t a t i o n ,  a n  o t h e r w i s e  l e g i t i m a t e  f o r m  o f  c o r p o r a t e  c o m -
p e n s a t i o n  s h o u l d  n o t  b e  i m p l i c i t l y  s u b j e c t e d  t o  t h e  p e r i l s  o f  s e c t i o n  1 6  ( b ) ' s  
a p p l i c a t i o n  w i t h o u t  f u l l e r  a n a l y s i s  t h a n  h a s  b e e n  p r e s e n t e d  t o  s u p p o r t  t h e  
n e e d  f o r  p r o t e c t i v e  m e a s u r e s .  S u c h  a n  a n a l y s i s  w o u l d  r e v e a l  t h a t  n o n e  o f  
t h e  p o s s i b l e  a r g u m e n t s  f o r  c o n c l u d i n g  t h a t  S A R s  a r e  e q u i t y  s e c u r i t i e s  c a n  
b e  s u p p o r t e d .  
A s  n o t e d ,
5 1  
t h e  d i s s i m i l a r i t i e s  a p p e a r  d o m i n a n t  i n  a n y  a t t e m p t  t o  a n a l o -
g i z e  S A R s  t o  p a r t i c i p a t i o n  i n  a  p r o f i t  s h a r i n g  a g r e e m e n t .  T h e  c o n v e r t i b i l i t y  
a l t e r n a t i v e  a p p e a r s  m o r e  p l a u s i b l e ,  b u t  i t  n e c e s s a r i l y  i n v o l v e s  a  f i c t i o n  i f  
S A R s  a r e  e x e r c i s a b l e  o n l y  f o r  c a s h  s e t t l e m e n t s .  M o r e o v e r ,  e v e n  w h e n  
e x e r c i s e  f o r  a n  e q u i v a l e n t  v a l u e  o f  s t o c k  i s  a n  o f f e r e d  a l t e r n a t i v e ,  t h e  S A R s  
t h e m s e l v e s  a r e  n o t  c o n v e r t i b l e .  R a t h e r ,  t h e  g r a n t e e  i s  g i v e n  t h e  r i g h t  t o  
a p p l y  t h e  m o n e t a r y  v a l u e  o f  t h e  S A R s  t o  t h e  p u r c h a s e  o f  a n  e q u i v a l e n t  
v a l u e  o f  s t o c k .  S u c h  a  r i g h t  t o  p u r c h a s e  i s  m u c h  c l o s e r  t o  t h e  t h i r d  a l t e r n a -
t i v e - a n  o p t i o n  t o  b u y  s t o c k - t h u s  s u g g e s t i n g  t h a t  S A R s  e x e r c i s a b l e  o n l y  f o r  
.  c a s h  d o  n o t  f a l l  w i t h i n  t h e  s t a t u t o r y  o r  r e g u l a t o r y  d e f i n i t i o n s ,  w h i l e  S A R s  
p r o v i d i n g  a l t e r n a t i v e  m o d e s  o f  p a y m e n t  m a y  b e  w i t h i n  t h e s e  c o n f i n e s .
5 2  
T h e  
l o g i c  o f  s u c h  a  r e s u l t ,  h o w e v e r ,  i s  c o n t r a r y  t o  t h e  c o n c e r n s  o f  t h e  C o m m i s -
s i o n ,  w h i c h  f o c u s  a l m o s t  e x c l u s i v e l y  u p o n  c a s h  s e t t l e m e n t s .  
T h u s ,  d e s p i t e  t h e  b r e a d t h  o f  t h e  d e f i n i t i o n s ,  t h e r e  r e m a i n s  s u b s t a n t i a l  
d o u b t  t h a t  a  n o n t r a n s f e r a b l e  S A R  p r o v i d i n g  f o r  c a s h  s e t t l e m e n t  ( o r  p e r -
m i t t i n g  t h e  p u r c h a s e  o f  s t o c k  i n  l i e u  o f  c a s h )  i s  a n  " e q u i t y  s e c u r i t y . "  T h e r e  
4 8 .  1 7  C . F . R .  §  2 4 0 . 3 a 1 1 - 1  ( 1 9 7 8 ) .  A l t h o u g h  t h e  r e g u l a t i o n  i s  d r a f t e d  i n  t h e  d i s j u n c t i v e  
o f  b u y i n g  o r  s e l l i n g  t h e  u n d e r l y i n g  s e c u r i t y ,  i t  w o u l d  n o t  b e  a n  u n r e a s o n a b l e  e x t e n s i o n  ( o n c e  
t h e  g r e a t e r  l e a p  h a s  b e e n  t a k e n  o f  c o n c l u d i n g  t h a t  a  p u r c h a s e  o r  s a l e  h a d  o c c u r r e d )  t o  a p p l y  
t h e  r e g u l a t o r y  l a n g u a g e  t o  t h e  d e e m e d  c o n j u n c t i v e  S A R  p u r c h a s e  a n d  s a l e  t r a n s a c t i o n s .  
4 9 .  S e e  1 5  U . S . C .  §  7 7 b ( 1 )  ( 1 9 7 6 ) .  
5 0 .  F e l d m a n  &  R o t h s c h i l d ,  E x e c u t i v e  C o m p e n s a t i o n  a n d  F e d e r a l  S e c u r i t i e s  L e g i s l a t i o n ,  5 5  
M I C H .  L .  R E V .  1 1 1 5 ,  1 1 1 7  ( 1 9 5 7 ) .  I n d e e d ,  i f  t h e  t e r m  " s t o c k "  w e r e  d e e m e d  t o  i n c l u d e  a l l  
o f  i t s  f u n c t i o n a l  e q u i v a l e n t s ,  S A R s  m i g h t  b e  r e g a r d e d  s i m p l y  a s  " s t o c k . "  C j .  N o t e ,  P u t  a n d  
C a l l  O p t i o n s  U n d e r  S e c t i o n  1 6  o f  t h e  S e c u r i t i e s  E x c h a n g e  A c t ,  6 9  Y A L E  L . J .  8 6 8 ,  8 7 3  ( 1 9 6 0 )  
( a r g u i n g  t h a t  " p u t s "  a r e  f u n c t i o n a l l y  e q u i v a l e n t  t o  s t o c k ) .  
5 1 .  S e e  t e x t  a c c o m p a n y i n g  n o t e s  3 4 - 3 5  s u p r a .  
5 2 .  C a s h  s e t t l e m e n t s  o f  S A R s  a r e  a r g u a b l y  a n a l o g o u s  t o  b o t h  a  s i m u l t a n e o u s  e x e r c i s e  
o f  a  " c a l l "  a t  t h e  m a r k e t  p r i c e  a s  o f  t h e  d a t e  o f  g r a n t  a n d  a  " p u t "  a t  t h e  t h e n  c u r r e n t  
m a r k e t  p r i c e ,  a n d  a  l i m i t e d  f o r m  o f  " p u t "  e s t a b l i s h i n g  a  c e i l i n g  o n  p r o f i t s  l i m i t e d  t o  t h e  
s p r e a d  i n  t h e  m a r k e t  b e t w e e n  d a t e s  o f  g r a n t  a n d  e x e r c i s e  o f  t h e  S A R .  T h e  a n a l o g y  w o u l d  
n o t  l e a d  t o  s t a t u t o r y  a p p l i c a t i o n ,  h o w e v e r ,  f o r  " p u t s "  a n d  " c a l l s "  i n v o l v e  c o n t r a c t s  t o  p u r c h a s e  
o r  s e l l  t h e  u n d e r l y i n g  s e c u r i t i e s  a n d  a r e  t h e r e f o r e  w i t h i n  t h e  s t a t u t o r y  r e f e r e n c e s  o f  " b u y i n g  
s u c h  a  s e c u r i t y  [ i . e .  t h e  u n d e r l y i n g  s t o c k ]  f r o m  o r  s e l l i n g  s u c h  a  s e c u r i t y  t o  a n o t h e r . "  1 7  
C . F . R .  §  2 4 0 . 3 a l l - 1  ( 1 9 7 8 ) .  A  c a s h  s e t t l e m e n t  o f  a n  S A R  a t  n o  t i m e  i n v o l v e s  a  c o n t r a c t  t o  
a c q u i r e  o r  d i s p o s e  o f  t h e  u n d e r l y i n g  s e c u r i t y - i t  i s  n o  m o r e  t h a n  a  r i g h t  t o  o b t a i n  t h e  m o n e -
t a r y  v a l u e  o f  t h e  m a r k e t  s p r e a d .  
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is, after all, no investment in stock, no ownership or purchase of shares, and 
no acquisition of rights to purchase shares, except as an alternative form of 
payment which, if exercised, will itself set the section 16(b) .clock runn~ng 
as to the stock so acquired. Nor do SARs generally authoriZe or provide 
equity investment attributes such as voting, dividend, and liquidation right~.53 
In light of the unique characteristics of SARs, this form of compensatiOn 
should not be regarded as an "equity security" in the absence of clearer 
legislative authorization. Although it is true that section 16(b) "is not aimed 
solely at the actuality of evil . . . but also at potentiality," 54 experience 
over time ought to provide an adequate means of judging whether that po-
tentiality exists. SARs have been a form of corporate compensation ~~r 
over twenty years without providing evidence of abuse of the letter or spmt 
of the securities laws. To raise the specter of statutory applicability at this 
point creates, without sufficient cause, seriou.s problem~ a~ to SARs iss~ed 
and exercised in the past as well as substantial uncertamhes for compames 
considering current SAR plans. 
B. Cash Settlements as Simultaneous Purchases and Sales 
Even if SARs arguably fall within the broad definition of "equity 
security," there appears to be very little support for the second prong of 
section 16(b)'s application, the supposed equivalence of an SAR cash settle-
ment to a simultaneous purchase of the underlying shares (at the date-of-
grant price) and resale of those shares (at current market price) to the 
grantor corporation.55 When SARs are coupl~d with stock option grants, 
the simultaneous purchase-sale argument emphasizes the concurrent surrender 
(likened to a "sale") of an equivalent number of stock options.56 
Analogy, however, is the beginning, not the end, of legal analysis. 
53. If grantees are accorded dividend accruals, voting privileges, ~nd. oth~r benefits pr.ior 
to exercise, see text accompanying notes 25-26 supra, there may be _JUStification for treatmg 
such SARs as a form of equity security, regardless of payment options. For example, ~he 
Commission has indicated, in response to an inquiry regarding the pass-throu~h of votmg 
rights for pension plan participants in the context of th.e rul~ 16a-8(g) ~x.emption from re-
porting requirements, that "the mere pass-through of votmg. nghts t'? part1c1~~nts . . . wou~d 
not, in and of itself, destroy the exemption from the reportmg reqUirements. T~e CommiS-
sion pointed out, however, that if other elem~~ts are also ~resent to suggest a direct rather 
than indirect interest in the portfolio's secunties, the combmed effect of a pass-through of 
voting rights and other elements may destroy the exemption. Pillsbury, Madison & Sutro, 
[1973 Transfer Binder] FED. SEc. L. REP. (CCH) ~ 79,472, at 83,318 (1973). 
54. Newmark v. RKO General, Inc., 425 F.2d 348, 350-51 (2d Cir. 1970). 
55. "The concern in this area apparently is based on the possibility that the settlem~nt ~f 
a stock appreciation right for cash may be deemed to involve a purchase of stock wh1ch IS 
simultaneously sold to the issuer in a cash sale." SEC Exchange Act Release No. 34-13,097, 
supra note 7, at 755. 
56. Alternative arguments, unsuccessfully raised by the plaintiff in Freedman v; Barro.w, 427 
F. Supp. 1129, 1151-52 (S.D.N.Y. 1976), were characterized by the court as e1ther (1) that 
"the exercise of an SAR . . . is in reality two matched transactions, a purchase of stock 
equal to the aggregate amount of the spread and a simultaneou~ sale of the stoc~ option back 
to the corporation" or (ii) that the net result is the same "as if he [the exe~uhve] had exer-
cised a stock option, and then immediately sold enough. shares to recover h1s out of pocket 
cost in exercising the option . . . . Those shares retamed would then represent the profit 
realized on the transaction." 
STOCK APPREdf 
the accepted doctrine that "codt 
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421 F. Supp. 1282 (S.D.N.Y. 1976). 
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W l E W  
. . . . .  
[ V o l .  7 9 : 6 6  
l l e r s h i p  o r  p u r c h a s e  o f  s h a r e s ,  a n d  
~iexcept a s  a n  a l t e r n a t i v e  f o r m  o f  
f 1 h e  s e c t i o n  1 6 ( b )  c l o c k  r u n n i n g  
~ g e n e r a l l y  a u t h o r i z e  o r  p r o v i d e  
; d i v i d e n d ,  a n d  l i q u i d a t i o n  r i g h t s .
5 3  
J A R s ,  t h i s  f o r m  o f  c o m p e n s a t i o n  
b U r i t y "  i n  t h e  a b s e n c e  o f  c l e a r e r  
e  t h a t  s e c t i o n  1 6 ( b )  " i s  n o t  a i m e d  
k o  a t  p o t e n t i a l i t y , "  
5 4  
e x p e r i e n c e  
t e a n s  o f  j u d g i n g  w h e t h e r  t h a t  p o -
i l  o f  c o r p o r a t e  c o m p e n s a t i o n  f o r  
l e e  o f  a b u s e  o f  t h e  l e t t e r  o r  s p i r i t  
~;_of s t a t u t o r y  a p p l i c a b i l i t y  a t  t h i s  
l o u s  p r o b l e m s  a s  t o  S A R s  i s s u e d  
l l n t i a l  u n c e r t a i n t i e s  f o r  c o m p a n i e s  
~ 
t  
e s  a n d  S a l e s  
.  
b r o a d  d e f i n i t i o n  o f  " e q u i t y  
p o r t  f o r  t h e  s e c o n d  p r o n g  o f  
' l l i v a i e n c e  o f  a n  S A R  c a s h  s e t t l e -
d e r l y i n g  s h a r e s  ( a t  t h e  d a t e - o f -
l t  c u r r e n t  m a r k e t  p r i c e )  t o  t h e  
, S u p l e d  w i t h  s t o c k  o p t i o n  g r a n t s ,  
J h a s i z e s  t h e  c o n c u r r e n t  s u r r e n d e r  
l l e r  o f  s t o c k  o p t i o n s .
5 6  
.  ,~ot t h e  e n d ,  o f  l e g a l  a n a l y s i s .  
~-
' " : i n g  p r i v i l e g e s ,  a n d  o t h e r  b e n e f i t s  p r i o r  
t h e r e  m a y  b e  j u s t i f i c a t i o n  f o r  t r e a t i n g  
: o f  p a y m e n t  o p t i o n s .  F o r  e x a m p l e ,  t h e  
m g a r d i n g  t h e  p a s s - t h r o u g h  o f  v o t i n g  
: t h e  r u l e  1 6 a - 8 ( g )  e x e m p t i o n  f r o m  r e -
r b t i n g  r i g h t s  t o  p a r t i c i p a n t s  .  .  .  w o u l d  
>~g r e q u i r e m e n t s . "  T h e  C o m m i s -
' t  a l s o  p r e s e n t  t o  s u g g e s t  a  d i r e c t  r a t h e r  
·  c o m b i n e d  e f f e c t  o f  a  p a s s - t h r o u g h  o f  
i o n .  P i l l s b u r y ,  M a d i s o n  &  S u t r o ,  
a t  8 3 , 3 1 8  ( 1 9 7 3 ) .  
S l  ( 2 d  C i r .  1 9 7 0 ) .  
l G i l  t h e  p o s s i b i l i t y  t h a t  t h e  s e t t l e m e n t  o f  
' • m v o l v e  a  p u r c h a s e  o f  s t o c k  w h i c h  i s  
E x c h a n g e  A c t  R e l e a s e  N o .  3 4 - 1 3 , 0 9 7 ,  
l  
£~plaintiff i n  F r e e d m a n  v .  B a r r o w ,  4 2 7  
~ b y  t h e  c o u r t  a s  e i t h e r  ( i )  t h a t  
t r a n s a c t i o n s ,  a  p u r c h a s e  o f  s t o c k  
e o u s  s a l e  o f  t h e  s t o c k  o p t i o n  b a c k  





s h a r e s  t o  r e c o v e r  h i s  o u t  o f  p o c k e t  
•  e d  w o u l d  t h e n  r e p r e s e n t  t h e  p r o f i t  
1 9 7 9 ]  
S T O C K  A P P R E C I A T I O N  R I G H T S  
7 9  
D e s p i t e  t h e  a c c e p t e d  d o c t r i n e  t h a t  " c o m m e r c i a l  s u b s t a n c e  o f  t h e  t r a n s a c t i o n  
r a t h e r  t h a n  i t s  f o r m  m u s t  b e  c o n s i d e r e d , "  
5 7  
e q u i v a l e n c y  i n  r e s u l t  d o e s  n o t  
t r a n s f o r m  e v e r y  d i s p a r a t e  f o r m  o f  t r a n s a c t i o n  i n t o  t h e  " c o m m e r c i a l  s u b -
s t a n c e "  w i t h  w h i c h  s e c t i o n  1 6  ( b )  i s  c o n c e r n e d .  S u c h  a n  a r g u m e n t  w a s  r e -
j e c t e d  b y  t h e  S u p r e m e  C o u r t  i n  R e l i a n c e  E l e c t r i c  C o .  v .  E m e r s o n  E l e c t r i c  
C o .
5 8  
I n  t h a t  c a s e ,  E m e r s o n  E l e c t r i c  C o .  h a d  a c q u i r e d  1 3 . 2 %  o f  t h e  o u t -
s t a n d i n g  c o m m o n  s t o c k  o f  D o d g e  M a n u f a c t u r i n g  C o .  i n  J u n e ,  1 9 6 7 .  E m e r -
s o n ,  h o w e v e r ,  f o u n d  i t s e l f  o n  t h e  l o s i n g  e n d  o f  a  d e f e n s i v e  m e r g e r  b e t w e e n  
D o d g e  a n d  R e l i a n c e  E l e c t r i c  C o .  R a t h e r  t h a n  b e c o m e  a  m i n o r i t y  s t o c k -
h o l d e r  o f  R e l i a n c e  ( t h r o u g h  t h e  f o r c e d  e x c h a n g e  o f  s t o c k  u p o n  m e r g e r ) ,  
E m e r s o n  c h o s e  t o  s e l l  i t s  D o d g e  s h a r e s  i n  t h e  p r e - m e r g e r  m a r k e t .  R e c o g n i z -
i n g  t h e  a p p l i c a b i l i t y  o f  s e c t i o n  1 6  ( b )  t o  t e n  p e r c e n t  s t o c k h o l d e r s ,  E m e r s o n  
s o l d  a  s u f f i c i e n t  n u m b e r  o f  s h a r e s  i n  A u g u s t  t o  r e d u c e  i t s  r e m a i n i n g  h o l d i n g s  
t o  9 . 9 6 % .  T h i s  b a l a n c e  w a s  t h e n  s o l d  w i t h i n  t w o  w e e k s .  C o n c e d i n g  i t s  
s e c t i o n  1 6  ( b )  l i a b i l i t y  f o r  t h e  f i r s t  t r a n s a c t i o n ,  E m e r s o n  a r g u e d  t h a t  t h e  
s e c o n d  a n d  m u c h  l a r g e r  t r a n s a c t i o n  w a s  n o t  w i t h i n  t h e  s c o p e  o f  s e c t i o n  
1 6 ( b ) ,  s i n c e  i t  w a s  n o  l o n g e r  a  t e n  p e r c e n t  s t o c k h o l d e r .  D e s p i t e  t h e  o b v i o u s  
i n t e g r a t i o n  o f  t h e  s a l e s ,  t h e  C o u r t  a d o p t e d  a  l i t e r a l ,  " o b j e c t i v e "  r e a d i n g  o f  
t h e  s t a t u t e  a n d  r e f u s e d  t o  r e g a r d  t h e  t w o  s a l e s  a s  l i n k e d  f o r  s e c t i o n  1 6  ( b )  
p u r p o s e s .  I n  a  s u g g e s t i o n  a p p l i c a b l e  a  f o r t i o r i  t o  S A R s ,  t h e  R e l i a n c e  C o u r t  
i n d i c a t e d  t h a t  c o n g r e s s i o n a l  i n t e n t  a s  t o  t h e  t r a n s a c t i o n  i n  q u e s t i o n  w o u l d  b e  
b e t t e r  d e t e r m i n e d  b y  s t a t u t o r y  a m e n d m e n t  s i n c e  " [ l ] i a b i l i t y  c a n n o t  b e  i m p o s e d  
s i m p l y  b e c a u s e  t h e  i n v e s t o r  s t r u c t u r e d  h i s  t r a n s a c t i o n  w i t h  t h e  i n t e n t  o f  
a v o i d i n g  l i a b i l i t y  u n d e r  S e c t i o n  1 6 ( b ) . "  
5 9  
T h e  m o r e  r e c e n t  t r e n d  t o  a  p r a g m a t i c  a p p r o a c h  t o  i n t e r p r e t a t i o n  o f  
s e c t i o n  1 6  ( b ) ,  
6 0  
w h i c h  f o c u s e s  u p o n  t h e  e f f e c t  a n d  n a t u r e  o f  t h e  p a r t i c u l a r  
t r a n s a c t i o n ,  a l s o  a p p e a r s  t o  r e q u i r e  r e j e c t i o n  o f  a  f o r m a l i s t i c  " s i m u l t a n e o u s  
p u r c h a s e - s a l e "  a n a l o g y .  S u c h  a n  a n a l o g y  w a s  r e j e c t e d  b y  a  d i s t r i c t  c o u r t  a s  
a  g r o u n d  f o r  s e c t i o n  1 6  ( b ) ' s  a p p l i c a t i o n  i n  R o s e n  v .  D r i s l e r ,  
6 1  
w h i c h  i n v o l v e d  
t h e  s u r r e n d e r  o f  s t o c k  o p t i o n s  i n  r e t u r n  f o r  p a y m e n t  o f  t h e  s p r e a d  b e t w e e n  
t h e  o p t i o n  e x e r c i s e  p r i c e  a n d  t h e  t h e n  c u r r e n t  m a r k e t  p r i c e .
6 2  
T o  p l a i n t i f f ' s  
a r g u m e n t  t h a t  t h e  s u r r e n d e r  a n d  p a y m e n t  w e r e  e q u i v a l e n t  t o  t h e  s i m u l -
5 7 .  B e r s h a d  v .  M c D o n o u g h ,  4 2 8  F . 2 d  6 9 3 ,  6 9 7  ( 7 t h  C i r .  1 9 7 0 ) ,  c e r t .  d e n i e d ,  4 0 0  U . S .  
9 9 2  ( 1 9 7 1 ) .  
5 8 .  4 0 4  u . s .  4 1 8  ( 1 9 7 2 ) .  
5 9 .  I d .  a t  4 2 2 .  T h e  c o m p e t i n g  " o b j e c t i v e "  a n d  " p r a g m a t i c "  a p p r o a c h e s  t o  1 6 ( b )  a p -
p l i c a b i l i t y  a r e  d i s c u s s e d  i n  N o t e ,  R e l i a n c e  E l e c t r i c  a n d  1 6 ( b )  L i t i g a t i o n :  A  R e t u r n  t o  t h e  
O b j e c t i v e  A p p r o a c h ? ,  5 8  V A .  L .  R E v .  9 0 7  ( 1 9 7 2 ) .  T h e  C o u r t  i n  i t s  s u b s e q u e n t  d e c i s i o n  i n  
• K e r n  C o u n t y  L a n d  C o .  v .  O c c i d e n t a l  P e t r o l e u m  C o r p . ,  4 1 1  U . S .  5 8 2  ( 1 9 7 3 ) ,  d i s c u s s e d  t h e  
a l t e r n a t i v e  a p p r o a c h e s  t o  s t a t u t o r y  i n t e r p r e t a t i o n  o f  1 6 ( b ) ,  i n d i c a t i n g  i t s  a c c e p t a n c e  o f  t h e  
" p r a g m a t i c "  a p p r o a c h  f o r  " u n o r t h o d o x "  t r a n s a c t i o n s .  l d .  a t  5 9 4  n . 2 6 .  
6 0 .  S e e  t e x t  a c c o m p a n y i n g  n o t e s  8 1 - 9 0  i n f r a .  
6 1 .  4 2 1  F .  S u p p .  1 2 8 2  ( S . D . N . Y .  1 9 7 6 ) .  
6 2 .  " T h e  f a c t  t h a t  a n  a l t e r n a t i v e  m a n n e r  o f  c a r r y i n g  o u t  a  t r a n s a c t i o n  w h i c h  w o u l d  
v i o l a t e  1 6 ( b )  i s  a v a i l a b l e  d o e s  n o t  r e n d e r  a n o t h e r  m e t h o d  o f  c o m p l e t i n g  t h e  t r a n s a c t i o n  
v i o l a t i v e  o f  t h e  s e c t i o n . "  I  d .  a t  1 2 8 6 .  
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taneous exercise of the stock options followed by the sale of the stock back 
to the company, the court replied: 
In the instant case, accepting, arguendo, plaintiff's characterization 
of the transaction as a "purchase" and subsequent "sale," there was 
no span of time between the "purchase" and "sale" in which the 
market could fluctuate and which could be exploited by any of the 
defendant insiders in the form of short-swing profits. Such trans-
actions thus do not create an opportunity for "the realization of 
short-swing profits based upon access to [inside] information," the 
evil to which 16(b) was attuned.63 
Similarly, in Freedman v. Barrow,64 plaintiff's arguments by analogy for sec-
tion 16(b)'s application to SARs were rejected by a district court that found 
that "[m]erely because the net result to the employee is the same as if some 
other transaction had taken place does not mean that other transactions 
have in fact occurred." 65 Noting that the section 16 (b) rules "reflect a 
practical and balanced approach to the problem which recognizes the im-
portance of these employee incentive plans," 66 the court rejected "this 
strained attempt to carve up the single SAR transaction by calling it some-
thing which it is not. The exercise of a stock appreciation right does not 
involve the sale of an equity security by the officer-director .... " 67 Thus, 
the simultaneous purchase-sale argument for section 16 (b) applicability is 
not supported by either "objective" or "pragmatic" approaches to statutory 
interpretation. 
Matas v. Seiss68 is the sole decision to the contrary. The court there 
found an SAR cash settlement to be "a wholly voluntary simultaneous pur-
chase and sale." 69 Analogizing SARs to stock options, the court concluded 
that "[s]ince an option is a purchase only when it is exercised, not when it is 
granted, there was a purchase here." 70 
63. ld. at 1287 (quoting Kern County Land Co. v. Occidental Petroleum Corp., 411 
U.S. 582, 594-95 (1973) ). See also Del Noce v. Jomarco, Inc., [1973 Transfer Binder] 
FED. SEc. L. REP. (CCH) 11 93,954, at 93,805-06 (S.D.N.Y. 1973). 
64. 427 F. Supp. 1129 (S.D.N.Y. 1976). 
65. ld. at 1152. 
66. ld. at 1152-53. 
67. ld. at 1152. 
The arguments in Freedman were raised in the context of stock rather than cash settle-
ments of SARs, and the court's rejection of the "equivalency" theories is therefore limited 
to that context. Indeed, the court observed in dictum that "if an SAR was settled entirely 
for cash, this would constitute a sale, as to the net proceeds received, some or all of which 
would be subject to § 16(b)," id. at 1153, but provided no citation or reasoning in support 
of this dictum. It appears that the court was addressing itself only to the form of the plan 
before it, which was a tandem SAR-stock option plan and which provided only for the 
receipt of stock upon SAR exercise. Although there was no cash election alternative, the , 
plan permitted the corporation, at its sole discretion, to settle its stock obligation by payment 
of an equivalent amount of cash. In that context a decision to pay cash in lieu of stock is 
more closely analogous to a "sale" of the underlying stock, as the grantee expects and is 
entitled to receive only the underlying stock. 
68. [Current] FED. SEc. L. REP. (CCH) 1196,749 (S.D.N.Y. Jan. 19, 1979). 
69. Id. at 94,925. 
70. Id. (footnote omitted). 
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1 9 7 9 ]  
S T O C K  A P P R E C I A T I O N  R I G H T S  8 1  
T h e  c o u r t ' s  a n a l o g y  t o  s t o c k  o p t i o n s  i s  i n a p t .  T h e  i s s u e  w i t h  s t o c k  
o p t i o n s  i s  w h e t h e r  t h e  e x c h a n g e  o f  o n e  f o r m  o f  s e c u r i t y  ( t h e  s t o c k  o p t i o n )  
f o r  a n o t h e r  ( t h e  p u r c h a s e d  s t o c k )  p e r m i t s  t h e  t a c k i n g  o f  t h e  f o r m e r  h o l d i n g  
p e r i o d  t o  t h e  l a t t e r .  S i m i l a r  c o n s i d e r a t i o n s  a r e  n o t  a p p l i c a b l e  t o  t h e  c a s h  
s e t t l e m e n t  o f  a n  S A R ,  w h e r e  t h e  r i g h t  i t s e l f  i s  a  q u e s t i o n a b l e  s e c u r i t y  a n d  
i t s  e x e r c i s e  c l e a r l y  d o e s  n o t  r e s u l t  i n  t h e  a c q u i s i t i o n  o f  a n y  s e c u r i t y .
7 1  
A n a l o g y  t o  o t h e r  f o r m s  o f  s e c u r i t i e s  m a y  b e  a  u s e f u l  t o o l  f o r  i n t e r p r e t a t i v e  
p u r p o s e s ,  b u t  t h e  M a t a s  c o u r t  f a i l e d  t o  n o t e  o r  d i s c u s s  t h e  s u b s t a n t i v e  d i i f e r -
e n c e s  b e t w e e n  S A R s  a n d  s t o c k  o p t i o n s  t h a t  s h o u l d  a t  l e a s t  g i v e  p a u s e  t o  o n e  
w h o  r e l i e s  u p o n  s u c h  a n  a n a l o g y .  
W i t h  e q u a l  e a s e  a n d  t h e  b a r e s t  o f  d i s c u s s i o n ,  t h e  M a t a s  c o u r t  f o u n d  t h a t  
t h e  r e c e i p t  i n  c a s h  o f  t h e  a p p r e c i a t e d  v a l u e  o f  t h e  u n d e r l y i n g  s t o c k  w a s  
" p l a i n l y  a  s a l e . "  
7 2  
N o  r e f e r e n c e  i s  m a d e  r e g a r d i n g  a  s a l e  o f  " w h a t "  o r  " t o  
w h o m . "  I n  l i g h t  o f  t h e  c o u r t ' s  m i n i m a l  e f f o r t  t o  e x a m i n e  t h e  s t a t u t o r y  
l a n g u a g e  o f  s e c t i o n  1 6  ( b )  ( t h e  " s t a r t i n g  p o i n t "  o f  i n q u i r y  a s  n o t e d  i n  
D a n i e l ) ,  
7 3  
i t s  f a i l u r e  t o  r e c o g n i z e  t h e  e l e m e n t s  o f  S A R s  t h a t  d i s t i n g u i s h  t h e m  
f r o m  s t o c k  o p t i o n s  a n d  o t h e r  s e c u r i t i e s ,  a n d  i t s  c o m p l e t e  r e j e c t i o n  o f  t h e  
r e l e v a n c e  o f  t h e  s t a t u t o r y  h o l d i n g  p e r i o d ,
7 4  
i t  i s  u n d e r s t a n d a b l e  h o w  t h e  c o u r t  
s o  r e a d i l y  c o n c l u d e d ,  c o n t r a r y  t o  p r i o r  c a s e  l a w  a n d  t h e  S E C ' s  e x p r e s s e d  
d o u b t s ,  " t h a t  n o  s t r e t c h i n g  o f  t h e  s t a t u t e  i s  n e c e s s a r y  t o  f i n d  a  p u r c h a s e  a n d  
s a l e  h e r e  w i t h i n  t h e  c o n t e m p l a t i o n  o f  §  1 6  ( b ) . "  
7 5  
I f  S A R s  w e r e  d i s g u i s e d  s t o c k  o p t i o n s  o r  s o m e  o t h e r  f o r m  o f  e q u i t y  
s e c u r i t y ,  o r  a  s h a m  f o r m  o f  s t o c k  i s s u e d  t o  e v a d e  r e s t r i c t i o n s  a p p l i c a b l e  t o  
t h e  s t o c k  i t s e l f ,  t h e r e  w o u l d  b e  j u s t  c a u s e  f o r  e l e v a t i n g  s u b s t a n c e  o v e r  f o r m .  
B u t  S A R s  a r e  n e i t h e r  d i s g u i s e s  n o r  s h a m s ;  t h e y  e n j o y  t h e i r  o w n  s u b s t a n c e  
a s  a n  a l t e r n a t i v e  f o r m  o f  c o r p o r a t e  c o m p e n s a t i o n .  S A R s  a r e  n o t  s i m p l y  a  
m e a n s  o f  f i n a n c i n g  t a n d e m  s t o c k  o p t i o n s .  C a s h  s e t t l e m e n t s  o f  S A R s ,  f o r  
e x a m p l e ,  a v o i d  p r o b l e m s  o f  e q u i t y  d i l u t i o n  o f  t h e  i s s u e r ' s  s e c u r i t i e s  t h a t  m a y  
b e  c r e a t e d  b y  s t o c k  o p t i o n  a n d  s t o c k  b o n u s  p l a n s .  F o r  y o u n g e r  e x e c u t i v e s  
a n d  o t h e r  e m p l o y e e s ,  S A R s  o f f e r  a  m e a n s  o f  s h a r i n g  i n  t h e  g r o w t h  o f  t h e i r  
c o m p a n y  w i t h o u t  h a v i n g  t o  p u r c h a s e  e q u i t y  i n t e r e s t s .  F o r  a l l  g r a n t e e s ,  
S A R s  a v o i d  t h e  p r o b l e m  o f  b e i n g  t i e d  f i n a n c i a l l y  i n t o  i l l i q u i d ,  r e s t r i c t e d  
s e c u r i t i e s  o b t a i n e d  u p o n  e x e r c i s e  o f  s t o c k  o p t i o n s ,  s h a r e s  t h a t  m a y  s u b -
s t a n t i a l l y  d e c r e a s e  i n  v a l u e  p r i o r  t o  a n y  p e r m i s s i b l e  s a l e .  E v e n  i f  t h e  s t o c k  
s o  o b t a i n e d  i s  r e g i s t e r e d  o n  a  F o r m  S - 8 ,  t h e  a m o u n t  a n d  t i m i n g  o f  t h e  s a l e  
o f  s h a r e s  m a y  b e  h i n d e r e d  b y  m a r k e t  f a c t o r s .  F r o m  t h e  c o r p o r a t i o n ' s  s t a n d -
p o i n t  a n  S A R  p r o g r a m  m a y  b e  p r e f e r a b l e  t o  a n  o p t i o n  p r o g r a m  b e c a u s e  
S A R  i n c e n t i v e s  a n d  b e n e f i t s ,  u n l i k e  s t o c k  o p t i o n s ,  m a y  b e  m o r e  r e a d i l y  c o n -
t r o l l e d  b y  t h e  c o m p a n y  u n t i l  r e t i r e m e n t .  I n  a d d i t i o n  t o  t i m e  l i m i t a t i o n s  
. i m p o s e d  b y  t h e  I n t e r n a l  R e v e n u e  C o d e  f o r  t h e  e x e r c i s e  o f  " q u a l i f i e d "  s t o c k  
7 1 .  A  m o r e  a p p r o p r i a t e  a n a l o g y  w o u l d  b e  t o  t h e  h o l d i n g  p e r i o d  o f  t h e  o p t i o n s ,  n o t  t h e  
< . l l t o c k  a c q u i r e d  t h e r e u n d e r .  S e e  n o t e  8 0  i n f r a .  
7 2 .  [ C u r r e n t ]  F E D .  S E C .  L .  R E P .  ( C C H )  ~ 9 6 , 7 4 9 ,  a t  9 4 , 9 2 5 .  
7 3 .  S e e  n o t e  4 5  s u p r a .  
,  7 4 .  " ( T ] h e  f a c t  t h a t  a n  o p t i o n e e  m a y  h a v e  h e l d  t h e  r i g h t s  f o r  m o r e  t h a n  s i x  m o n t h s  i s  
, s i m p l y  i r r e l e v a n t . "  [ C u r r e n t ]  F E D .  S E c .  L .  R E P .  ( C C H )  ~ 9 6 , 7 4 9 ,  a t  9 4 , 9 2 5 .  
7 5 .  I d .  
~ 
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options,76 there is little inclination for shareholders to approve stock option 
plans that may result in large blocks of unexercised options hanging over 
the public markets for extensive periods of time. On the other hand, there 
may be no legal or practical grounds to preclude deferring cash settlements 
of SARs for as many as twenty or more years, particularly in a retirement-
oriented program. Indeed, shareholders may well prefer this. Moreover, 
once exercised, the terms of SAR cash payments are much more controllable 
for continuing incentive purposes than the more limited restrictions that may 
apply to the sale of stock received upon the exercise of stock options. While 
not exhaustive, this list indicates some of the advantages of timing, financing, 
and flexibility offered by SARs and not available with stock options or other 
forms of incentive or retirement compensation. SARs are formed with an 
independent and legitimate "commercial substance," and courts which con-
sider the applicability of section 16(b) to SARs ought not yield to a sim-
plistic "substance over form" argument. 
The infirmities of the argument by analogy are further exposed by ex-
amining one element of the supposed transaction-the "purchase." The 
argument that the cash settlement "purchase" (as well as "sale") occurs 
upon date of exercise is contrary to current judicial interpretations. The 
recent decision in Prager v. Sylvestrz'11 is illustrative. Plaintiff's section 16(b) 
claim was based upon an alleged short-swing transaction involving defend-
ant's receipt in 1975 of shares obtained under the earn-out provisions of a 
1972 merger agreement, followed by their sale within six weeks. 78 The 
issue raised was the date of defendant's "purchase" of the shares. Citing 
Supreme Court and Second Circuit authority, the district court held that the 
date of the merger agreement should be the date of assumed "purchase." 
At that point, the court concluded, 
the investor becomes irrevocably committed to the transaction and, 
in addition, no longer has control over the transaction in any way 
that could be turned to speculative advantage by the investor. It is 
at that moment that the decision to invest is made and the power 
to manipulate the transaction is lost. 79 
r-......__ 
Thus, the six-month clock began upon execution of the earn-out agreement, 
not the subsequent "technicalities" of stock transfers or the passing of title. 
Similar considerations would apply to SARs, even if it were accepted 
arguendo that a "purchase" for section 16 (b) purposes in fact occurs. At 
the date of grant the participant obligates himself to whatever consideration 
76. See note 5 supra. 
77. 449 F. Supp. 425 (S.D.N.Y. 1978). 
78. The merger agreement provided that if the continuing earnings of the merged corpora-
tion exceeded specified levels in each of the following four fiscal years, the defendant (who 
had been the sole shareholder of the acquired corporation) would receive additional stock 
equal in value to a multiple of the excess earnings. 
79. 449 F. Supp. at 432-33 (citing Foremost-McKesson v. Provident Securities Co., 423 
U.S. 232 (1976), and Blau v. Ogsbury, 210 F.2d 426 (2d Cir. 1954)). Accord, Freeman v. 
Decio, 584 F.2d 186 (7th Cir. 1978). 
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f i r s t  g l a n c e  t o  t h e  t r e a t m e n t  o f  s t o c k  o p t i o n s .  " F o r  §  1 6 ( b )  p u r p o s e s  a n  o p t i o n  i s  a  p u r c h a s e  
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v o l v e  t r a d i n g  i n  o p t i o n s  o r ,  a s  i n  R o s e n  v .  D r i s l e r ,  4 2 1  F .  S u p p .  1 2 8 2  ( S . D . N . Y .  1 9 7 6 ) ,  
d i s c u s s e d  i n  t e x t  a c c o m p a n y i n g  n o t e s  6 1 - 6 3  s u p r a ,  w h e r e  s t o c k  o p t i o n s  w e r e  b e i n g  c a n c e l l e d  
i n  c o n s i d e r a t i o n  f o r  t h e i r  c u r r e n t  v a l u e ,  t h e  s t a t u t o r y  h o l d i n g  p e r i o d  w o u l d  c o m m e n c e  o n  t h e  
d a t e  o f  g r a n t .  A s  n o t e d  i n  S i l v e r m a n  v .  L a n d a ,  3 0 6  F . 2 d  4 2 2 ,  4 2 4  ( 2 d  C i r .  1 9 6 2 ) ,  
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8 1 .  I n  F e r r a i o l o  v .  N e w m a n ,  2 5 9  F . 2 d  3 4 2  ( 6 t h  C i r .  1 9 5 8 ) ,  c e r t .  d e n i e d ,  3 5 9  U . S .  9 2 7  
( 1 9 5 9 ) ,  t h e  c o u r t  c o n s i d e r e d  w h e t h e r  t h e  p r o f i t s  f r o m  a  c o n v e r s i o n  o f  p r e f e r r e d  s t o c k  i n t o  
c o m m o n  f o l l o w e d  b y  a  s a l e  o f  t h e  c o m m o n  w i t h i n  s i x  m o n t h s  w a s  s u b j e c t  t o  r e c o v e r y  u n d e r  
§  1 6 ( b ) .  T h e  c o u r t  r e j e c t e d  a n  e q u i v a l e n c y  a p p r o a c h  i n  f a v o r  o f  a n  i n q u i r y  a s  t o  w h e t h e r  t h e  
p a r t i c u l a r  t r a n s a c t i o n  f a c i l i t a t e d  s p e c u l a t i v e  a b u s e  o f  i n s i d e  i n f o r m a t i o n .  F i n d i n g  a  v a l i d ,  
i n d e p e n d e n t  b a s i s  f o r  t h e  c o n v e r s i o n  ( t o  a v o i d  r e d e m p t i o n  a t  a  p r i c e  s u b s t a n t i a l l y  l o w e r  t h a n  
t h e  m a r k e t  p r i c e  o f  t h e  c o m m o n  s t o c k ) ,  t h e  c o u r t  d e t e r m i n e d  t h a t  t h e  c o n v e r s i o n  d i d  n o t  
r e s u l t  o r  a r i s e  f r o m  s p e c u l a t i v e  a d v a n t a g e  a c c r u i n g  t o  t h e  d e f e n d a n t  d i r e c t o r .  A c c o r d ,  P e t t e y s  
v .  B u t l e r ,  3 6 7  F . 2 d  5 2 8  ( 8 t h  C i r .  1 9 6 6 ) ,  c e r t .  d e n i e d ,  3 8 5  U . S .  1 0 0 6  ( 1 9 6 7 ) .  C o n t r a ,  H e l i -
C o i l  C o r p .  v .  W e b s t e r ,  3 5 2  F . 2 d  1 5 6  ( 3 d  C i r .  1 9 6 5 ) .  C o n v e r t i b i l i t y  q u e s t i o n s  u n d e r  §  1 6 ( b )  
w e r e  s u b s t a n t i a l l y  r e s o l v e d  b y  t h e  e x e m p t i o n  p r o v i s i o n s  o f  r u l e  1 6 b - 9 .  S e e  1 7  C . F . R .  §  2 4 0 . 1 6 b -
9  ( 1 9 7 8 ) .  
8 2 .  I n  K e r n  C o u n t y  L a n d  C o .  v .  O c c i d e n t a l  P e t r o l e u m  C o r p . ,  4 1 1  U . S .  5 8 2  ( 1 9 7 3 ) ,  t h e  
C o u r t  n o t e d  t h a t  " o p t i o n s ,  r i g h t s ,  a n d  w a r r a n t s "  a r e  a m o n g  t h e  " u n o r t h o d o x "  t r a n s a c t i o n s  
a p p r o p r i a t e  f o r  a  p r a g m a t i c  a p p l i c a t i o n  o f  §  1 6 ( b ) .  l d .  a t  5 9 3  n . 2 4 .  T h e  a m b i g u i t i e s  i n  t h e  
K e r n  d e c i s i o n  r e g a r d i n g  w h i c h  e l e m e n t s  p r e s e n t  i n  t h a t  c a s e  w e r e  n e c e s s a r y  o r  s u f f i c i e n t  t o  
t a k e  t h e  t r a n s a c t i o n  o u t s i d e  t h e  s c o p e  o f  §  1 6 ( b )  a r e  d i s c u s s e d  i n  N o t e ,  E x c e p t i o n s  t o  L i a -
b i l i t y  U n d e r  S e c t i o n  1 6 ( b ) :  A  S y s t e m a t i c  A p p r o a c h ,  8 7  Y A L E  L . J .  1 4 3 0 ,  1 4 3 4 - 4 0  ( 1 9 7 8 ) .  
8 3 .  K e r n  C o u n t y  L a n d  C o .  v .  O c c i d e n t a l  P e t r o l e u m  C o r p .  4 1 1  U . S .  5 8 2 ,  5 9 4  ( 1 9 7 3 ) .  
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cash settlements of SARs are unlikely means for short-swing abuse of inside 
information. Unlike restricted stock options issued at less than fair market 
value, or stock bonus plans, where employees may sell stock allocated to 
them and obtain incentive compensation even in a relatively flat market, 
SARs are unproductive without upward price movement. 84 If such move-
ment is anticipated, other forms of compensation that would not subject 
grantees (under plans requiring minimum holding periods from date of grant) 
to the risk of later market decline, such as salary increases, bonuses, and 
other fringe benefits, might be preferable to SARs. Moreover, exercise of 
SARs does not injure the integrity of the market place nor does it dis-
advantage third parties trading without the benefit of undisclosed information, 
unlike what may potentially occur in transactions among the currently listed 
forms of "equity securities" to which section 16(b) applies. 
The pragmatic emphasis upon the potentiality of speculative abuse 
should be tempered by considerations of probability, particularly when deal-
ing with a form of unorthodox transaction that does not carry with it a 
history of misuse. Allegations of abuse regarding an insider's simultaneous 
writings of puts and calls, based on the "assumed" possibility that the in-
sider could foresee the stability of dividends and earnings over the period 
of the options (and thus their non-exercise), were dismissed in Silverman 
v. Landa85 as "underlying assumptions ... which ... seem to us remote, 
at best." 86 The court's opinion was based, appropriately for SARs, not on 
the absence of the potentiality of speculative abuse, but rather on its con-
clusion that section 16 (b) does not apply to every form of transaction that 
could possibly involve speculative abuse. "Merely because the options may 
have been entered into for a speculative purpose," the court noted, "it does 
not follow that they constitute purchases and sales of the type which were 
penalized." 87 
Were short-swing problems more evident the Commission might have 
more appropriately responded to instances of actual abuse, but the Com-
mission has not cited a single instance of short-term speculation involving 
SARs.88 While it is neither necessary nor appropriate for the SEC to un-
84. Moreover, since income upon exercise will be taxed at ordinary rates, see I.R.C. § 83, 
net gain is further minimized and, assuming 50% tax rates, may often not be significant nor 
create inducements for speculative abuse. Tax deferral may be achieved through installment 
payments, but regardless of method the absence of capital investment will result in ordinary 
income treatment of any gains. See Phantom Stock Plans: An Increasingly Popular Form of 
Executive Compensation, 22 J. TAx, 342, 343 (1965). 
85. 306 F.2d 422 (2d Cir. 1962). 
86. Id. at 425. 
87. Id. 
88. The only closely analogous cases to date, neither of which involved cash settlements 
of SARs, are Rosen v. Drisler, 421 F. Supp. 1282 (S.D.N.Y. 1976), and Freedman v. Barrow, 
427 F. Supp. 1129 (S.D.N.Y. 1976). Rosen did not involve SARs, but the "simultaneous 
purchase-sale" argument in the context of a surrender of stock options in exchange for the 
spread between exercise price and the then current market price. See text accompanying note 
63 supra. Freedman is the only case that has dealt with SARs, but it did so in the context 
of an exercise of an SAR to finance the tandem exercise of a stock option. See note 56 
supra. Plaintiffs' actions were dismissed in both Rosen and Freedman but in dictum the 
Freedman court stated that it would have reached a different result if a cash settlement had 
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is not applicable to the exercise of 1 
r t E W  
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~ f o r  s h o r t - s w i n g  a b u s e  o f  i n s i d e  
s  is~ed a t  l e s s  t h a n  f a i r  m a r k e t  
r e e s  m a y  s e l l  s t o c k  a l l o c a t e d  t o  
w e n  i n  a  r e l a t i v e l y  f l a t  m a r k e t ,  
i c e  m o v e m e n t .  
8 4  
I f  s u c h  m o v e -
e l f s a t i o n  t h a t  w o u l d  n o t  s u b j e c t  
t i d i n g  p e r i o d s  f r o m  d a t e  o f  g r a n t )  
a s  s a l a r y  i n c r e a s e s ,  b o n u s e s ,  a n d  
: o  S A R s .  M o r e o v e r ,  e x e r c i s e  o f  
~ m a r k e t  p l a c e  n o r  d o e s  i t  d i s -
> e n e f i t  o f  u n d i s c l o s e d  i n f o r m a t i o n ,  
l c t i o n s  a m o n g  t h e  c u r r e n t l y  l i s t e d  
i n  1 6 ( b )  a p p l i e s .  
p o t e n t i a l i t y  o f  s p e c u l a t i v e  a b u s e  
r o b a b i l i t y ,  p a r t i c u l a r l y  w h e n  d e a l -
~n t h a t  d o e s  n o t  c a r r y  w i t h  i t  a  
e g a r d i n g  a n  i n s i d e r ' s  s i m u l t a n e o u s  
~assumed" p o s s i b i l i t y  t h a t  t h e  i n -
n d s  a n d  e a r n i n g s  o v e r  t h e  p e r i o d  
E ) ,  w e r e  d i s m i s s e d  i n  S i l v e r m a n  
,  . .  w h i c h  .  .  .  s e e m  t o  u s  r e m o t e ,  
d ,  a p p r o p r i a t e l y  f o r  S A R s ,  n o t  o n  
l t i v e  a b u s e ,  b u t  r a t h e r  o n  i t s  c o n -
r  t o  e v e r y  f o r m  o f  t r a n s a c t i o n  t h a t  
· · ' ' M e r e l y  b e c a u s e  t h e  o p t i o n s  m a y  
~urpose," t h e  c o u r t  n o t e d ,  " i t  d o e s  
a n d  s a l e s  o f  t h e  t y p e  w h i c h  w e r e  
r i d e n t  t h e  C o m m i s s i o n  m i g h t  h a v e  
: e s  o f  a c t u a l  a b u s e ,  b u t  t h e  C o m -
: > f  s h o r t - t e r m  s p e c u l a t i o n  i n v o l v i n g  
o r  a p p r o p r i a t e  f o r  t h e  S E C  t o  u n -
i  b e  t a x e d  a t  o r d i n a r y  r a t e s ,  s e e  I . R . C .  §  8 3 ,  
t a x  r a t e s ,  m a y  o f t e n  n o t  b e  s i g n i f i c a n t  n o r  
: t e r r a l  m a y  b e  a c h i e v e d  t h r o u g h  i n s t a l l m e n t  
) f  c a p i t a l  i n v e s t m e n t  w i l l  r e s u l t  i n  o r d i n a r y  
p . · P l a n s :  A n  I n c r e a s i n g l y  P o p u l a r  F o r m  o f  
) .  
· · l ) . C i t h e r  o f  w h i c h  i n v o l v e d  c a s h  s e t t l e m e n t s  
( S . D . N . Y .  1 9 7 6 ) ,  a n d  F r e e d m a n  v .  B a r r o w ,  
:  a o t  i n v o l v e  S A R s ,  b u t  t h e  " s i m u l t a n e o u s  
t l i f e r  o f  s t o c k  o p t i o n s  i n  e x c h a n g e  f o r  t h e  
' l Q a l " k e t  p r i c e .  S e e  t e x t  a c c o m p a n y i n g  n o t e  
~- w i t h  S A R s ,  b u t  i t  d i d  s o  i n  t h e  c o n t e x t  
i  ~rcise o f  a  s t o c k  o p t i o n .  S e e  n o t e  5 6  
· · . R o s e n  a n d  F r e e d m a n  b u t  i n  d i c t u m  t h e  
' a  d i f f e r e n t  r e s u l t  i f  a  c a s h  s e t t l e m e n t  h a d  
1 9 7 9 ]  
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c o v e r  t h e  s m o k i n g  g u n  o f  S A R  a b u s e  p r i o r  t o  t h e  i s s u a n c e  o f  g u i d e l i n e s ,  a  
p r a g m a t i c  a p p r o a c h  t o  t h e  q u e s t i o n  o f  s e c t i o n  1 6 ( b ) ' s  a p p l i c a t i o n  s e e m s  t o  
r e q u i r e  e i t h e r  a  h a n d s - o f f  a p p r o a c h  p e n d i n g  m o r e  d e f i n i t i v e  e v a l u a t i o n  o r  a t  
l e a s t  t h e  a v o i d a n c e  o f  i n n u e n d o  i n  v i e w  o f  t h e  l a c k  o f  e v i d e n c e  o f  a b u s e  a n d  
t h e  r e m o t e  p o s s i b i l i t y  t h a t  s u c h  a b u s e  w i l l  o c c u r .  O n e  c o m m e n t a t o r  h a s  
n o t e d  t h a t  " [ a ] t  t h e  s a c r i f i c e  o f  p r e d i c t a b i l i t y  o f  r e s u l t ,  t h e  n e w  p r a g m a t i s m  
r e p r e s e n t s  a  c o n t i n u e d  a t t e m p t  t o  e l i m i n a t e  t h e  p o t e n t i a l  f o r  ' p u r p o s e l e s s  
h a r s h n e s s '  t h a t  i n  c e r t a i n  s i t u a t i o n s  n e c e s s a r i l y  a r i s e s  f r o m  t h e  i m p o s i t i o n  o f  
s t r i c t  l i a b i l i t y . "  
8 9  
T h e  S E C ' s  a c t i o n ,  d i s c l a i m e r s  n o t w i t h s t a n d i n g ,  m a y  h a v e  
c r e a t e d  s u c h  " p u r p o s e l e s s  h a r s h n e s s . "  M o r e o v e r ,  s i n c e  a  m a j o r  p u r p o s e  o f  
s e c t i o n  1 6 ( b )  i s  t o  d e t e r  i n s i d e r  m a n i p u l a t i o n ,  i t  i s  r e l e v a n t  t h a t  i n  i n s t a n c e s  
o f  h i g h  m a r k e t  v o l a t i l i t y  w h e r e  a b u s e  c o u l d  p o t e n t i a l l y  a r i s e ,  s t a t e  s t a t u t o r y  
a n d  c o m m o n - l a w  s a f e g u a r d s  a r e  v e r y  l i k e l y  t o  p r e v e n t  o r  c o n s i d e r a b l y  r e d u c e  
t h e  r i s k  o f  o v e r r e a c h i n g  o r  o t h e r w i s e  i m p r o p e r  S A R  a l l o c a t i o n s  o r  e x e r c i s e s  
b y  c o r p o r a t e  d i r e c t o r s  a n d  o f f i c e r s .
9 0  
I I I .  C O N S T R U C T I N G  T H E  S A F E  H A R B O R  
R e f l e c t i n g  i t s  o w n  u n c e r t a i n t i e s  a s  t o  t h e  a p p l i c a b i l i t y  o f  t h e  s e c u r i t i e s  
l a w s ,  t h e  S E C  h a s ,  t h r o u g h  t h e  e x p e d i e n c y  o f  a  " s a f e  h a r b o r , "  n e a t l y  a v o i d e d  
f i r m  c o n c l u s i o n s  c o n c e r n i n g  t h e  s t a t u s  o f  S A R s .  N o n e t h e l e s s ,  i t s  p o s i t i o n  
h a s  c r e a t e d  a  s u b s t a n t i a l  d e t e r r e n t  t o  t h e  a d o p t i o n  o f  S A R  p r o g r a m s ,  p a r -
t i c u l a r l y  t h o s e  i n  w h i c h  c a s h  s e t t l e m e n t s  w o u l d  b e  t h e  p r e f e r r e d  m e t h o d  o f  
r e w a r d .  W i t h  o n l y  a  p a s s i n g  f o o t n o t e  r e f e r e n c e  t o  t h e  t w o  d e c i s i o n s  u n d e r  
s e c t i o n  1 6  ( b )  t h e n  r e l e v a n t  t o  S A R s ,  
9 1  
t h e  C o m m i s s i o n  v o l u n t e e r e d  t h a t  
b e e n  i n v o l v e d .  T h e  d e c i s i o n  i n  M a t a s  v .  S i e s s ,  [ C u r r e n t ]  F E D .  S E c .  L .  R E P .  ( C C H )  1 ! 9 6 , 7 4 9  
( S . D . N . Y .  J a n .  1 9 ,  1 9 7 9 ) ,  w h i c h  d i d  i n v o l v e  a n  S A R  c a s h  s e t t l e m e n t ,  w a s  a  d e n i a l  o f  a  
m o t i o n  t o  d i s m i s s .  S i n c e  t h e  c a s e  h a s  n o t  p r o c e e d e d  t o  t r i a l ,  i t  i s  n o t  p o s s i b l e  t o  d e t e r m i n e  
w h e t h e r  s h o r t - t e r m  s p e c u l a t i o n  w a s  i n v o l v e d .  
8 9 .  H a z e n ,  T h e  N e w  P r a g m a t i s m  U n d e r  S e c t i o n  1 6 ( b )  o f  t h e  S e c u r i t i e s  E x c h a n g e  A c t ,  
5 4  N . C . L .  R E v .  1 ,  5 5  ( 1 9 7 5 ) .  
9 0 .  D e p e n d i n g  u p o n  v a r i a b l e s  s u c h  a s  t h e  a m o u n t  o f  S A R s  g r a n t e d ,  t h e  t i m i n g  o f  g r a n t  
a n d  e x e r c i s e  d a t e s ,  a n d  t h e  n a t u r e  o f  t h e  i n t e r v e n i n g  m a r k e t  r i s e ,  s t o c k h o l d e r s  c o u l d  c h a l l e n g e  
s h o r t - t e r m  S A R  b o n a n z a s  o n  o n e  o r  m o r e  o f  t h e  f o l l o w i n g  g r o u n d s :  ( 1 )  b r e a c h  o f  f i d u c i a r y  
d u t y  t h r o u g h  t h e  a b u s e  o f  i n s i d e  i n f o r m a t i o n ,  s e e  B r o p h y  v .  C i t i e s  S e r v .  C o . ,  3 1  D e l .  C h .  2 4 1 ,  
·  7 0  A . 2 d  5  ( 1 9 4 9 ) ;  D i a m o n d  v .  O r e a m u n o ,  2 4  N . Y . 2 d  4 9 4 ,  2 4 8  N . E . 2 d  9 1 0 ,  3 0 1  N . Y . S . 2 d  7 8  
( 1 9 6 9 ) ;  R E S T A T E M E N T  ( S E C O N D )  O F  A G E N C Y  §  3 8 8 ,  C o m m e n t  c  ( 1 9 5 8 )  ( " A n  a g e n t  w h o  
a c q u i r e s  c o n f i d e n t i a l  i n f o r m a t i o n  i n  t h e  c o u r s e  o f  h i s  e m p l o y m e n t  .  .  .  h a s  a  d u t y  n o t  t o  u s e  
i t  t o  t h e  d i s a d v a n t a g e  o f  t h e  p r i n c i p a l  . . . .  " ) ;  ( 2 )  b r e a c h  o f  f i d u c i a r y  o b l i g a t i o n  b y  t h e  b o a r d  
o f  d i r e c t o r s ,  o r  p e r h a p s  c o n t r o l l i n g  s h a r e h o l d e r s ,  t h r o u g h  t h e  a d o p t i o n  o f  a  c o m p e n s a t i o n  
' p r o g r a m  c o n t a i n i n g  i n s u f f i c i e n t  c o n t r o l s  ( a l t h o u g h  L i e b e r m a n  v .  K o p p e r s  C o . ,  3 8  D e l .  C h .  
·  2 3 9 ,  1 4 9  A . 2 d  7 5 6 ,  a f j ' d  s u b  n o m .  L i e b e r m a n  v .  B e c k e r ,  3 8  D e l .  C h .  5 4 0 ,  1 5 5  A . 2 d  5 9 6  
( S .  C t .  1 9 5 9 ) ,  u p h e l d  t h e  p e r  s e  v a l i d i t y  o f  t h e  S A R  p l a n ,  t h e  c o u r t  n o t e d  t h e  e x i s t e n c e  
o f  s u b s t a n t i a l  i n t e r n a l  c o n t r o l s ,  i n c l u d i n g  K o p p e r s '  u n i l a t e r a l  r i g h t  t o  r e d u c e  t h e  a w a r d ) ;  
( 3 )  w a s t e  o r  m i s a p p l i c a t i o n  o f  a s s e t s  b a s e d  u p o n  c o m p e n s a t i o n  n o t  b e a r i n g  a  r e a s o n a b l e  
r e l a t i o n s h i p  t o  t h e  v a l u e  o f  s e r v i c e s  r e n d e r e d ,  s e e  R o g e r s  v .  H i l l ,  2 8 9  U . S .  5 8 2  ( 1 9 3 3 ) ,  a n d  
i t s  p r o g e n y ;  (  4 )  c o n f l i c t  o f  i n t e r e s t  a n d  s e l f - d e a l i n g ,  t h u s  s h i f t i n g  t h e  b u r d e n  o f  p r o o f  a n d  
i n v o k i n g  s t a t u t o r y  s t a n d a r d s  s u c h  a s  t h o s e  f o u n d  i n  M o D E L  B u s i N E s s  C o R P O R A T I O N  A c T  
§  4 1  ( 1 9 7 4 ) .  O t h e r  c a u s e s  o f  a c t i o n  a r e  p o s s i b l e  d e p e n d i n g  u p o n  r e l e v a n t  f a c t o r s  s u c h  a s  
- c h a r t e r  a n d  b y l a w  p r o v i s i o n s ,  s t a t e  l a w  n o t i o n s  o f  u l t r a  v i r e s ,  d i s c l o s u r e  c o n s i d e r a t i o n s ,  a n d  
o r  i m p l i e d  l i m i t a t i o n s  c o n t a i n e d  w i t h i n  t h e  S A R  p l a n  p r o v i s i o n s .  
.  " I t  s h o u l d  b e  n o t e d ,  h o w e v e r ,  t h a t  t w o  r e c e n t  c o u r t  d e c i s i o n s  s u g g e s t  t h a t  S e c t i o n  
i s  n o t  a p p l i c a b l e  t o  t h e  e x e r c i s e  o f  a  s t o c k  a p p r e c i a t i o n  r i g h t ,  a t  l e a s t  u n d e r  t h e  c i r c u m -
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"there is a great deal of concern and uncertainty in the business community 
with respect to the status of stock appreciation rights under Section 16 of 
the Exchange Act." 92 What caused the Commission to act when it did, 
and on such a broad scale, is best left to speculation. It might reasonably 
be surmised, however, that the recent growth in popularity of SARs, spurred 
by the demise of qualified stock options as a favored form of corporate 
compensation, 93 created a need for a timely statement that would limit the 
growth of plans that the Commission might be unable to deal with on a 
retroactive basis, given its years of silence in this area. 
A. Development of the SEC Position 
If non-response could be said to constitute a position, it would not be 
unreasonable to regard the Commission's initial reaction to SARs as one of at 
least benign neutrality, if not implied acceptance of them as not inconsistent 
with the concerns and objectives of securities laws. Because SAR-type 
plans often involve stockholder approval (for the authorization of additional 
shares or other reasons) and consequent SEC review of proxy materials, it 
can scarcely be said that the Commission was unaware of the growing popu-
larity of such plans during the past thirty years. 94 Yet there has not been a 
single ruling, release, enforcement action, or evidence of any other administra-
tive concern that such plans may involve the issuance of equity securities and 
the possibility of short-swing abuse. In neither its regulation adopted in 
1965 defining the term "equity security" under the 1934 Act nor in its 
broadening amendment adopted in 1973 95 did the Commission refer to or 
describe SARs or similar "shadow stock" concepts. While prior nonreaction 
may not preclude the raising of current concerns, the historical perspective 
ought to create pause as to why such concerns have been raised at this time96 
and why a highly articulated safe harbor rather than continued neutrality 
should be a preferred position. 
The change in official position was first reflected in a 1973 response to 
a request for a no-action letter. The Chief Counsel's office stated that the 
stances described in those cases." SEC Exchange Act Release No. 34-13,097, supra note 7, 
at 755 n.l. 
92. Id. Prior to its December 1976 issuance of the proposed safe harbor conditions, it 
appears that only fourteen requests for no-action letters were submitted over a three-year 
period in connection with potential § 16(b) applicability to SAR programs. 
93. Section 603 of the Tax Reform Act of 1976, Pub. L. No. 94-455, § 603, 90 Stat. 1520 
(amending I.R.C. § 422), substantially eliminated the tax advantage of qualified stock option 
plans by subjecting the value of an option to ordinary income treatment when granted, unless 
the option does not have a readily ascertainable fair market value at such time, in which event 
the imposition of the tax is postponed to date of exercise when the spread between option 
price and current fair market value will be taxed as ordinary income. Capital gains provisions 
were retained for options granted after May 20, 1976 under written plans existing at such date 
if such options are exercised prior to May 21, 1981. 
94. See note 2 supra. 
95. See note 47 supra. 
96. Cf. International Bhd. of Teamsters v. Daniel, 99 S. Ct. 790 801 (1979) ("[A]t no 
time before this case arose did the SEC intimate that the antifraud pr~visions of the Securities 
Acts ••. applied to noncontributory pension plans."). 
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of an SAR constituted the 
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"No-Action" Letters: Some Problems , 
(1971). References in this section to t1 
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. 99. ld. at 83,912. A summary of the ~ 
is set forth in Freedman v. Barrow 427 F 
100. A~quisition of stock throu~ the ~. 
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f b l i n t y  i n  t h e  b u s i n e s s  c o m m u n i t y  
i a t i c m  r i g h t s  u n d e r  S e c t i o n  1 6  o f  
C o m m i s s i o n  t o  a c t  w h e n  i t  d i d ,  
.  s p e c u l a t i o n .  I t  m i g h t  r e a s o n a b l y  
t h  i n  p o p u l a r i t y  o f  S A R s ,  s p u r r e d  
a ' S  a  f a v o r e d  f o r m  o f  c o r p o r a t e  
a y  s t a t e m e n t  t h a t  w o u l d  l i m i t  t h e  
g h t  b e  u n a b l e  t o  d e a l  w i t h  o n  a  
i n  t h i s  a r e a .  
i s t i t u t e  a  p o s i t i o n ,  i t  w o u l d  n o t  b e  
i l l t i a l  r e a c t i o n  t o  S A R s  a s  o n e  o f  a t  
~tance o f  t h e m  a s  n o t  i n c o n s i s t e n t  
m r i t i e s  l a w s .  B e c a u s e  S A R - t y p e  
( f o r  t h e  a u t h o r i z a t i o n  o f  a d d i t i o n a l  
· S E C  r e v i e w  o f  p r o x y  m a t e r i a l s ,  i t  
w a s  u n a w a r e  o f  t h e  g r o w i n g  p o p u -
~.94 Y e t  t h e r e  h a s  n o t  b e e n  a  
~r e v i d e n c e  o f  a n y  o t h e r  a d m i n i s t r a -
t h e  i s s u a n c e  o f  e q u i t y  s e c u r i t i e s  a n d  
i  n e i t h e r  i t s  r e g u l a t i o n  a d o p t e d  i n  
~· u n d e r  t h e  1 9 3 4  A c t  n o r  i n  i t s  
•  d i d  t h e  C o m m i s s i o n  r e f e r  t o  o r  
c o n c e p t s .  ·  W h i l e  p r i o r  n o n r e a c t i o n  
c o n c e r n s ,  t h e  h i s t o r i c a l  p e r s p e c t i v e  
c e r n s  h a v e  b e e n  r a i s e d  a t  t h i s  t i m e
9 8  
[ ) ! . r a t h e r  t h a n  c o n t i n u e d  n e u t r a l i t y  
f i r s t  r e f l e c t e d  i n  a  1 9 7 3  r e s p o n s e  t o  
b i e f  C o u n s e l ' s  o f f i c e  s t a t e d  t h a t  t h e  
e  A c t  R e l e a s e  N o .  3 4 - 1 3 , 0 9 7 ,  s u p r a  n o t e  7 ,  
'  o f  t h e  p r o p o s e d  s a f e  h a r b o r  c o n d i t i o n s ,  i t  
I I i  l e t t e r s  w e r e  s u b m i t t e d  o v e r  a  t h r e e - y e a r  
~ t o  S A R  p r o g r a m s .  
f.~ ~b. L .  N o .  9 4 - 4 5 5 ,  §  6 0 3 ,  9 0  S t a t .  1 5 2 0  
l , d l e  t a x  a d v a n t a g e  o f  q u i i l i f i e d  s t o c k  o p t i o n  
~ i n c o m e  t r e a t m e n t  w h e n  g r a n t e d ,  u n l e s s  
·  •  m a r k e t  v a l u e  a t  s u c h  t i m e ,  i n  w h i c h  e v e n t  
. • .  e x e r c i s e  w h e n  t h e  s p r e a d  b e t w e e n  o p t i o n  
o r d i n a r y  i n c o m e .  C a p i t a l  g a i n s  p r o v i s i o n s  
u n d e r  w r i t t e n  p l a n s  e x i s t i n g  a t  s u c h  d a t e  
! - ) .  
,  9 9  S .  C t .  7 9 0 ,  8 0 1  ( 1 9 7 9 )  ( " [ A ] t  n o  
t h e  a n t i f r a u d  p r o v i s i o n s  o f  t h e  S e c u r i t i e s  
1 9 7 9 ]  S T O C K  A P P R E C I A T I O N  R I G H T S  
8 7  
g r a n t  o f  a n  S A R  c o n s t i t u t e d  t h e  " p u r c h a s e "  o f  a n  " e q u i t y  s e c u r i t y "  f o r  
p u r p o s e s  o f  s e c t i o n  1 6 ( b ) .
9 7  
T h i s  s t a t e m e n t ,  h o w e v e r ,  w a s  u n a c c o m p a n i e d  
b y  s u p p o r t i n g  a r g u m e n t  o r  j u s t i f i c a t i o n .  T h e  i m m e d i a t e l y  a p p a r e n t  a n d  u n -
h a p p y  c o n s e q u e n c e  o f  t h i s  c o n c l u s i o n  w a s  t h a t  t a n d e m  g r a n t s  o f  S A R s  a n d  
s t o c k  o p t i o n s  w o u l d  b e  r e g a r d e d  a s  a  s e c t i o n  1 6 ( b )  " p u r c h a s e "  o f  t h e  S A R s  
o n  t h e  d a t e  o f  g r a n t  b u t  w o u l d  n o t  b e  a  " p u r c h a s e "  o f  t h e  c o r r e s p o n d i n g  
s t o c k  o p t i o n  u n t i l  d a t e  o f  t h e i r  e x e r c i s e .  T w o  s h o r t - s w i n g  p e r i o d s  w o u l d  
t h e r e f o r e  a p p l y ,  t h e  f i r s t  c o m m e n c i n g  a t  d a t e  o f  t a n d e m  g r a n t  a n d  t h e  s e c o n d  
u p o n  e x e r c i s e  o f  e i t h e r  o f  t h e  s t o c k  o p t i o n  o r  S A R  p o r t i o n .  I n  a d d i t i o n  t o  
a n  a n o m a l o u s  t r e a t m e n t  o f  t h e  g r a n t s ,  t h e  s u p p o s e d  S A R  " p u r c h a s e "  p l a c e d  
t h e  g r a n t e e  i n  t h e  u n c o m f o r t a b l e  p o s i t i o n  o f  i n s t a n t  s e c t i o n  1 6 ( b )  l i a b i l i t y  
s h o u l d  a n  a w a r d s  c o m m i t t e e  a c t  w i t h i n  s i x  m o n t h s  a f t e r  t h e  g r a n t e e ' s  o t h e r -
w i s e  i n n o c e n t  a n d  u n r e l a t e d  s a l e  o f  s e c u r i t i e s .  
T h e  w h o l l y  u n s a t i s f a c t o r y  r e s u l t s  c a u s e d  b y  t h e  C o m m i s s i o n ' s  p o s i t i o n  
c o m p e l l e d  a  p e t i t i o n  f o r  r e v e r s a l .  U p o n  r e c o n s i d e r a t i o n ,  t h e  s t a f f  w i t h d r e w  
i t s  p r i o r  s t a t e m e n t  a n d  a d o p t e d  a  r e v i s e d  p o s i t i o n  t h a t  t h e  g r a n t  o f  a n  S A R  
w o u l d  n o t  b e  c o n s i d e r e d  a  " p u r c h a s e "  o f  a  s e c u r i t y ,  a l t h o u g h  t h e  e x e r c i s e  
o f  a n  S A R  t o  a c q u i r e  s t o c k  u n d e r  a  t a n d e m  p l a n  w o u l d  b e  a  p u r c h a s e  f o r  
s e c t i o n  1 6  ( b )  p u r p o s e s .  
9 8  
C o n c u r r e n t l y  t h e  C o m m i s s i o n ' s  s t a f f  r e t r e a t e d  
f r o m  i t s  e a r l i e r  u n e q u i v o c a l  s t a t e m e n t  t h a t  a n  S A R  i s  a n  " e q u i t y  s e c u r i t y "  
t o  t h e  m o r e  c a u t i o u s  p o s i t i o n  t h a t  a n  S A R  i s  " a s s u m e d "  t o  b e  a n  " e q u i t y  
s e c u r i t y . "  T h i s  a s s u m p t i o n  w a s  m a d e  " o n l y  f o r  t h e  p u r p o s e  o f  e n a b l i n g  t h e  
D i v i s i o n  t o  e x p r e s s  t h e  i n t e r p r e t a t i o n s  s e t  f o r t h  a b o v e  a n d  t h e  D i v i s i o n  i s  
n o t  e x p r e s s i n g  a n y  i n t e r p r e t a t i v e  p o s i t i o n s  a t  t h i s  t i m e  o n  w h e t h e r  s t o c k  
a p p r e c i a t i o n  r i g h t s  a r e  e q u i t y  s e c u r i t i e s  w i t h i n  t h e  m e a n i n g  o f  S e c t i o n  1 6  o f  
t h e  A c t . "  
9 9  
T h i s  r e v i s e d  p o s i t i o n  c r e a t e d  n o  s h o r t - s w i n g  p r o b l e m s  f o r  S A R s  e x -
e r c i s e d  e i t h e r  t o  o b t a i n  f u n d s  f o r  t h e  p u r c h a s e  o f  s t o c k  u n d e r  t a n d e m  S A R -
s t o c k  o p t i o n s  o r  w h e r e  t h e  a p p r e c i a t e d  v a l u e  w a s  p a i d  i n  s t o c k .  I n  e a c h  o f  
t h e s e  i n s t a n c e s  t h e  s e c t i o n  1 6 ( b )  h o l d i n g  p e r i o d  r u l e s  w o u l d  a p p l y  t o  t h e  
s t o c k  s o  a c q u i r e d ,  t h u s  p r o t e c t i n g  a g a i n s t  a b u s e  t h r o u g h  s h o r t - t e r m  s a l e s .
1 0 0  
9 7 .  I n t e r p r e t a t i v e  l e t t e r  f r o m  W i l l i a m  E .  T o o m e y ,  A s s i s t a n t  C h i e f  C o u n s e l ,  S E C ,  t o  X e r o x  
C o r p .  ( A p r .  6 ,  1 9 7 3 )  ( a v a i l .  M a y  6 ,  1 9 7 3 ) .  " N o - a c t i o n  l e t t e r s "  a r e  S E C  s t a f f  r e s p o n s e s  t o  
i n q u i r i e s  f r o m  i s s u e r s  r e q u e s t i n g  a d v i c e ,  i n t e r p r e t a t i o n ,  o r  a s s u r a n c e  t h a t ,  a s s u m i n g  p a r t i c u l a r  
c i r c u m s t a n c e s  a n d  p r o p o s e d  c o n d u c t  d e s c r i b e d  i n  t h e  i n q u i r y ,  n o  e n f o r c e m e n t  a c t i o n  u n d e r  
t h e  f e d e r a l  s e c u r i t i e s  l a w s  w o u l d  b e  r e c o m m e n d e d  b y  t h e  s t a f f  t o  t h e  C o m m i s s i o n .  A l t h o u g h  
s u c h  l e t t e r s  h a v e  n o  p r e c e d e n t i a l  o r  b i n d i n g  f o r c e ,  t h e y  o f t e n  c r e a t e  a  s u b s t a n t i v e  b o d y  o f  
r u l e s  f o r  r e c i p i e n t s  a n d  s i m i l a r l y  s i t u a t e d  i s s u e r s  i n  t h e  a b s e n c e  o f  c a s e  l a w  o r  o t h e r  m o r e  
a u t h o r i t a t i v e  g u i d e l i n e s .  F o r  a  c r i t i q u e  o f  t h i s  i n f o r m a l  r u l e m a k i n g  p r o c e s s ,  s e e  L o w e n f e l s ,  
S E C  " N o - A c t i o n "  L e t t e r s :  S o m e  P r o b l e m s  a n d  S u g g e s t e d  A p p r o a c h e s ,  7 1  C o L U M .  L .  R E v .  
1 2 5 6  ( 1 9 7 1 ) .  R e f e r e n c e s  i n  t h i s  s e c t i o n  t o  t h e  " C o m m i s s i o n ' s "  p o s i t i o n  r e f e r  t o  i n t e r p r e t a t i v e  
o r  n o - a c t i o n  l e t t e r s  i s s u e d  b y  D i v i s i o n  s t a f f .  T h e  o n l y  a c t i o n  f o r m a l l y  t a k e n  b y  t h e  C o m m i s -
s i o n  w a s  t h e  a d o p t i o n  o f  r u l e  1 6 b - 3 .  
9 8 .  M o b i l  O i l  C o r p . ,  [ 1 9 7 3 - 1 9 7 4  T r a n s f e r  B i n d e r ]  F E D .  S E c .  L .  R E P .  ( C C H )  ~ 7 9 , 7 1 6  
( 1 9 7 4 ) .  
9 9 .  I d .  a t  8 3 , 9 1 2 .  A  s u m m a r y  o f  t h e  C o m m i s s i o n ' s  i n i t i a l  p o s i t i o n  a n d  r e c o n s i d e r a t i o n  
i s  s e t  f o r t h  i n  F r e e d m a n  v .  B a r r o w ,  4 2 7  F .  S u p p .  1 1 2 9 ,  1 1 4 6 - 4 7  ( S . D . N . Y .  1 9 7 6 ) .  
1 0 0 .  A c q u i s i t i o n  o f  s t o c k  t h r o u g h  t h e  e x e r c i s e  o f  s t o c k  o p t i o n s  i s  a  " p u r c h a s e "  a c t i v a t i n g  
§  1 6 ( b ) ' s  s i x - m o n t h  h o l d i n g  p e r i o d .  1 7  C . F . R .  §  2 4 0 . 1 6 b - 3 ( e ) 5  ( 1 9 7 8 ) .  S e e  B r e n n e r  v .  
C a r e e r  A c a d e m y ,  I n c . ,  4 6 7  F . 2 d  1 0 8 0  ( 7 t h  C i r .  1 9 7 2 ) .  
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The SEC position did not consider, however, whether and to what extent 
the exercise of an SAR in whole or part for cash could or should be sub-
jected to section 16(b) scrutiny. In such a situation, the benefit of exercise 
was obtained immediately and could not thereafter be effectively controlled. 
The Commission recognized its inability to issue regulations in this 
area unless it concluded that SARs were "equity securities," whose exercise 
constituted a short-swing transaction under the "purchase" and "sale" con-
siderations of section 16 (b). Unprepared to adopt such conclusions, the 
Commission opted for the evasive course of a "safe harbor," setting forth 
those standards under which cash settlements of SARs would not be regarded 
as short-swing transactions subject to section 16 (b)'s recovery of profits. 
For plans not meeting the criteria, the Commission advised that the safe 
harbor provisions "should not be construed as a statement by it that SAR 
transactions which do not satisfy the conditions of the rule necessarily are 
subject to Section 16(b)." 101 There is the barest of "cold comfort" in this 
statement, as it contains a large dose of warning (nota bene the term "neces-
sarily") to executives pondering nonconforming plans. 
B. The Dangers of the Safe Harbor 
Despite its reservations regarding section 16(b) 's applicability, the 
Commission did not tread lightly in constructing the safe harbor's perimeters. 
The restrictions upon SAR plans contain substantial limitations regarding 
the form and adoption of plans, 102 the nature of grants, 103 the conditions 
for governance/04 and the timing and availability of cash settlements.105 
It is in the cash settlements context that the rule imposes its most extensive 
conditions, dealing with such matters as public release of financial informa-
tion,106 administrative discretion to approve or disapprove elections/07 and 
"window periods" permitting elections only during short and specified time 
frames.108 Further impetus for adhering to the safe harbor provisions was 
provided by the Commission's concurrent amendment of rule 16a-6(c),l09 
101. SEC Exchange Act Release No. 34-13,097, supra note 7, at 755. 
102. The plan must be in writing, describing the terms of eligibility and the method by 
which the amount of the award is to be determined, 17 C.P.R. § 240.16b-3(d)(l)(i) (1978), 
and must be approved by a majority vote of stockholders, id. § 240.16b-3(a). Stockholder 
approval of "material" plan amendments is also required. !d. § 240.16b-3(a)(2) (ii). 
103. The plan must contain limitations (either on an annual basis or for the plan's 
duration) on the dollar amount or number of shares of stock "which may be subject to ... 
stock appreciation rights." !d. § 240.16b-3(c). Limitations may be express~d fo; each. par-
ticipant or for the plan in the aggregate. It is not clear whether a plan Will satisfy th1s re-
quirement by containing nothing more than a gross, aggregate number, estimated on the high 
side, of SARs that may be granted. 
104. Steerage into the safe harbor may be provided only by "disinterested administrators," 
unless the plan contains a sufficiently definite formula for the timing and amounts of SAR 
awards so that administrative discretion is substantially eliminated. !d. § 240.16b-3(b),(e) 
(3). See note 114 infra. 
105. 17 C.F.R. § 240.16b-3(e)(2) (1978). 
106. !d. § 240.16b-3(e) (1 )(ii). 
107. !d. § 240.16b-3(e) (3) (ii)(B). 
108. !d. §240.16b-3(e)(3)(iii). 
109. !d. § 240.16a-6(c). 
STOCK 
110. 15 U.S.C. § 78p(a) (1976). Fo 
of Beneficial Ownership of Sec 
"St:atemeJat of Changes in Ben 
Act Release No. 34-648' 
~76,752 (Mar. 9, 1961), are the 
. to § 16(a). --:;: 
111. The rule 16a-6(c) exemption for 
regulation imposing a reporting requir 
of the Commission's disclainler of OJ 
Rule _16a ·6 (c) implies such a discl 
. the SJmple expedient of also ameru 
~t~d forms of securities for which §" J 
CIVil enforcement provisions of the 19.1 
Co·mnliss:ion concluded, in a manner res 
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112. Si!bjecting SARs to the glare of PI 
speculative abuse, but the desirability o 
of statutory interpretation under §§ 11 
. _through other means, such as the 11 
penod1c reports due under §§ 13 and IS 
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well as proxy statements and annual repoJ 
. Fed. Reg. 34,407 (1978) (to be codified 
in Forms S-1 and S-11 of the 1933 
Act, of remuneration paid pursuant 
. the !!mount received under other i 
Js req_mred only for each of the lh 
i*mmn,•r~l~inn Ill excess of $50,000 and for an 
(1978) (to be codified in 17 C.F.R. 
of SARs is a legitimate concern (a que 
are no !ega! impediments to expanding 
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[ V o l .  7 9 : 6 6  
r v e r ,  w h e t h e r  a n d  t o  w h a t  e x t e n t  
f o r  
1
c a s h  c o u l d  o r  s h o u l d  b e  s u b -
~ s i t u a t i o n ,  t h e  b e n e f i t  o f  e x e r c i s e  
h e r e a f t e r  b e  e f f e c t i v e l y  c o n t r o l l e d .  
) i l i t y  t o  i s s u e  r e g u l a t i o n s  i n  t h i s  
" e q u i t y  s e c u r i t i e s , "  w h o s e  e x e r c i s e  
~r t h e  " p u r c h a s e "  a n d  " s a l e "  c o n -
: d  t o  a d o p t  s u c h  c o n c l u s i o n s ,  t h e  
o f  a  " s a f e  h a r b o r , "  s e t t i n g  f o r t h  
1 t s  o f  S A R s  w o u l d  n o t  b e  r e g a r d e d  
c t i o n  1 6 ( b ) ' s  r e c o v e r y  o f  p r o f i t s .  
~mmission a d v i s e d  t h a t  t h e  s a f e  
. e d  a s  a  s t a t e m e n t  b y  i t  t h a t  S A R  
~ditions o f  t h e  r u l e  n e c e s s a r i l y  a r e  
~e b a r e s t  o f  " c o l d  c o m f o r t "  i n  t h i s  
l ! l l l i n g  ( n o t a  b e n e  t h e  t e r m  " n e c e s -
• r m i n g  p l a n s .  
i e c t i o n  1 6 ( b ) ' s  a p p l i c a b i l i t y ,  t h e  
m e t i n g  t h e  s a f e  h a r b o r ' s  p e r i m e t e r s .  
I n  s u b s t a n t i a l  l i m i t a t i o n s  r e g a r d i n g  
n a t u r e  o f  g r a n t s , 1 °
3  
t h e  c o n d i t i o n s  
a v a i l a b i l i t y  o f  c a s h  s e t t l e m e n t s .
1 0 5  
t h e  r u l e  i m p o s e s  i t s  m o s t  e x t e n s i v e  
p u b l i c  r e l e a s e  o f  f i n a n c i a l  i n f o r m a -
o v e  o r  d i s a p p r o v e  e l e c t i o n s ,
1 0 7  
a n d  
n l y  d u r i n g  s h o r t  a n d  s p e c i f i e d  t i m e  
:  t o  t h e  s a f e  h a r b o r  p r o v i s i o n s  w a s  
1 t  a m e n d m e n t  o f  r u l e  l 6 a - 6 ( c ) , 1 o 1 1  
,  s u p r a  n o t e  7 ,  a t  7 5 5 .  
t h e  t e r m s  o f  e l i g i b i l i t y  a n d  t h e  m e t h o d  b y  
t e d ,  1 7  C . F . R .  §  2 4 0 . 1 6 b - 3 ( d )  ( 1 )  ( i )  ( 1 9 7 8 ) ,  
: x : k h o l d e r s ,  i d .  §  2 4 0 . 1 6 b - 3 ( a ) .  S t o c k h o l d e r  
r e q u i r e d .  I d .  §  2 4 0 . 1 6 b - 3 ( a )  ( 2 )  ( i i ) .  
h e r  o n  a n  a n n u a l  b a s i s  o r  f o r  t h e  p l a n ' s  
i r e S  o f  s t o c k  " w h i c h  m a y  b e  s u b j e c t  t o  .  .  .  
L i m i t a t i o n s  m a y  b e  e x p r e s s e d  f o r  e a c h  p a r -
l o t  c l e a r  w h e t h e r  a  p l a n  w i l l  s a t i s f y  t h i s  r e -
I S S ,  a g g r e g a t e  n u m b e r ,  e s t i m a t e d  o n  t h e  h i g h  
b v i d e d  o n l y  b y  " d i s i n t e r e s t e d  a d m i n i s t r a t o r s , ' '  
r m . u l a  f o r  t h e  t i m i n g  a n d  a m o u n t s  o f  S A R  
j l i l n t i a l l y  e l i m i n a t e d .  I d .  §  2 4 0 . 1 6 b - 3 ( b ) , ( e )  
, .  
I  
1 9 7 9 ]  
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e x e m p t i n g  t h e  a c q u i s i t i o n  o f  a n  S A R  f r o m  t h e  r e p o r t i n g  r e q u i r e m e n t s  o f  
s e c t i o n  1 6 ( a ) , l 1 °  o n l y  i f  g r a n t e d  u n d e r  a  p l a n  c o n f o r m i n g  t o  r u l e  1 6 b - 3 .
1 1 1  
T h e s e  d i s t i n c t  d i s c l o s u r e  p r o v i s i o n s  a g a i n  b e l i e  t h e  C o m m i s s i o n ' s  e x p r e s s e d  
d i s a v o w a l  o f  o p i n i o n  a s  t o  t h e  l e g a l  s t a t u s  o f  n o n c o n f o r m i n g  p l a n s Y
2  
T h e  p a n o p l y  o f  r u l e  1 6 b - 3  c o n d i t i o n s  a n d  d i s c l o s u r e  c o n s i d e r a t i o n s  
c a n n o t  r e a l i s t i c a l l y  b e  r e g a r d e d  a s  a  s a f e  h a r b o r ,  b u t  r a t h e r  a s  a  s e t  o f  p r o -
c e d u r a l  l i m i t a t i o n s  s o  e x t e n s i v e  i n  s c o p e  a n d  c o m p e l l i n g  i n  f o r c e  t h a t  l i t t l e  
r o o m  i s  l e f t  f o r  c o r p o r a t e  f l e x i b i l i t y .  O n e  s h u d d e r s  t o  t h i n k  w h a t  m o r e  t h e  
C o m m i s s i o n  m i g h t  h a v e  i n c l u d e d  h a d  i t  d e t e r m i n e d  t h a t  S A R s  a r e  i n  f a c t  
e q u i t y  s e c u r i t i e s  s u b j e c t  t o  s e c t i o n  1 6 ( b )  r a t h e r  t h a n  d i s c l a i m i n g  a n y  o p i n i o n  
o n  t h e  q u e s t i o n .  
N u m e r o u s  c o r p o r a t i o n s  m a y  w e l l  b e  c a p a b l e  o f  a d o p t i n g  p l a n s  c o n -
f o r m i n g  t o  t h e  s a f e  h a r b o r  p r o v i s i o n s ,  p a r t i c u l a r l y  t h o s e  t h a t  h a v e  p r o f e s s i o n a l  
" o u t s i d e "  d i r e c t o r s  o r  c o n s u l t a n t s  c a p a b l e  o f  m a k i n g  i n f o r m e d  j u d g m e n t s . l 1
3  
F o r  m a n y  c o m p a n i e s ,  h o w e v e r ,  t h e  s u b s t a n t i a l  b e n e f i t s  o f  S A R s  a s  a  f o r m  
o f  c o m p e n s a t i o n  m a y  b e  s e v e r e l y  u n d e r c u t  b y  t h e  p r o c e d u r a l  s t a n d a r d s  o f  
r u l e  1 6 b - 3 ' s  s a f e  h a r b o r  p r o v i s i o n s ,  s t a n d a r d s  t h a t  m a y  n o t  b e  p o s s i b l e  o r  
p r a c t i c a l  t o  a t t a i n .  T h e  p r i n c i p a l  f o r e s e e a b l e  p r o b l e m  a r e a s  f r o m  a  c o r p o r a t e  
s t a n d p o i n t  a r e  n o w  c o n s i d e r e d .  
1 .  D i s i n t e r e s t e d  A d m i n i s t r a t o r s .  T h e  s a f e  h a r b o r  r e q u i r e s  t h a t  t h e  
1 1 0 .  1 5  U . S . C .  §  7 8 p ( a )  ( 1 9 7 6 ) .  F o r m  3 ,  3  F E D .  S E c .  L .  R E P .  ( C C H )  ~ 3 3 , 7 1 1  ( " I n i t i a l  
S t a t e m e n t  o f  B e n e f i c i a l  O w n e r s h i p  o f  S e c u r i t i e s " )  a n d  F o r m  4 ,  3  F E D .  S E c .  L .  R E P .  ( C C H )  
•  3 3 , 7 3 1  ( " S t a t e m e n t  o f  C h a n g e s  i n  B e n e f i c i a l  O w n e r s h i p  o f  S e c u r i t i e s " ) ,  b o t h  a d o p t e d  i n  
S E C  E x c h a n g e  A c t  R e l e a s e  N o .  3 4 - 6 4 8 7 ,  [ 1 9 6 1 - 1 9 6 4  T r a n s f e r  B i n d e r ]  F E D .  S E c .  L .  R E P .  
( C C H )  ~ 7 6 , 7 5 2  ( M a r .  9 ,  1 9 6 1 ) ,  a r e  t h e  r e p o r t i n g  f o r m s  p r o m u l g a t e d  b y  t h e  C o m m i s s i o n  
p u r s u a n t  t o  §  1 6 ( a ) .  
1 1 1 .  T h e  r u l e  1 6 a - 6 ( c )  e x e m p t i o n  f o r  c o n f o r m i n g  S A R  p l a n s  i s  n o t  e q u i v a l e n t  t o  a  r u l e  
o r  r e g u l a t i o n  i m p o s i n g  a  r e p o r t i n g  r e q u i r e m e n t  u p o n  n o n c o n f o r m i n g  S A R s ,  p a r t i c u l a r l y  i n  
l i g h t  o f  t h e  C o m m i s s i o n ' s  d i s c l a i m e r  o f  o p i n i o n  a s  t o  a n  S A R ' s  l e g a l  s t a t u s .  S e e  n o t e  1 6  
s u p r a .  R u l e  1 6 a - 6 ( c )  i m p l i e s  s u c h  a  d i s c l o s u r e  r e q u i r e m e n t ,  b u t  q u e r y  w h y  t h e  C o m m i s s i o n  
a v o i d e d  t h e  s i m p l e  e x p e d i e n t  o f  a l s o  a m e n d i n g  s u b s e c t i o n  ( a )  o f  r u l e  1 6 a - 6  t o  a d d  S A R s  t o  
t h e  l i s t e d  f o r m s  o f  s e c u r i t i e s  f o r  w h i c h  §  1 6 ( a )  f i l i n g  i s  r e q u i r e d .  I n  l i g h t  o f  t h e  c r i m i n a l  
,  a n d  c i v i l  e n f o r c e m e n t  p r o v i s i o n s  o f  t h e  1 9 3 4  A c t ,  s e e  1 5  U . S . C .  § §  7 8 f f , 7 8 u  ( 1 9 7 6 ) ,  p e r h a p s  
t h e  C o m m i s s i o n  c o n c l u d e d ,  i n  a  m a n n e r  r e s e m b l i n g  i t s  r e a s o n i n g  o n  t h e  §  1 6 ( b )  i s s u e ,  t h a t  i t  
c o u l d  a c h i e v e  i t s  d e s i r e d  r e s u l t  t h r o u g h  t h e  e x e m p t i o n  p r o c e s s  w i t h o u t  h a v i n g  t o  d e a l  a f f i r m a -
t i v e l y  w i t h  t h e  s u b s t a n t i v e  i s s u e s .  
1 1 2 .  S u b j e c t i n g  S A R s  t o  t h e  g l a r e  o f  p u b l i c  d i s c l o s u r e  m a y  w e l l  b e  a n  e f f e c t i v e  d e t e r r e n t  
t o  s p e c u l a t i v e  a b u s e ,  b u t  t h e  d e s i r a b i l i t y  o f  d i s c l o s u r e  d o e s  n o t  r e s o l v e  t h e  m o r e  d i f f i c u l t  
i s s u e s  o f  s t a t u t o r y  i n t e r p r e t a t i o n  u n d e r  § §  1 6 ( a )  a n d  1 6 ( b ) .  A  g o a l  o f  d i s c l o s u r e  m a y  b e  
a c h i e v e d  t h r o u g h  o t h e r  m e a n s ,  s u c h  a s  t h e  r e p o r t i n g  o f  r e m u n e r a t i o n  o f  o f f i c e r s  a n d  d i r e c t o r s  
i n  p e r i o d i c  r e p o r t s  d u e  u n d e r  § §  1 3  a n d  1 5  o f  t h e  1 9 3 4  A c t ,  1 5  U . S . C .  § §  7 8 m ,  7 8 o  ( 1 9 7 6 ) ,  
a s  w e l l  a s  p r o x y  s t a t e m e n t s  a n d  a n n u a l  r e p o r t s  t o  s t o c k h o l d e r s .  I t e m  4 ( b ) ( 1 )  o f  F o r m  S - K ,  
4 3  F e d .  R e g .  3 4 , 4 0 7  ( 1 9 7 8 )  ( t o  b e  c o d i f i e d  i n  1 7  C . F . R .  §  2 2 9 . 2 0 . 4 ( b ) ( 1 )  ( 1 9 7 8 )  ) ,  r e q u i r e s  
d i s c l o s u r e  i n  F o r m s  S - 1  a n d  S - 1 1  o f  t h e  1 9 3 3  A c t ,  a n d  F o r m s  1 0 ,  1 0 - K ,  a n d  S c h e d u l e  1 4 A  o t  
t h e  1 9 3 4  A c t ,  o f  r e m u n e r a t i o n  p a i d  p u r s u a n t  t o  S A R  p l a n s ,  b u t  s u c h  a m o u n t  m a y  b e  c o m -
b i n e d  w i t h  t h e  a m o u n t  r e c e i v e d  u n d e r  o t h e r  i n c e n t i v e  c o m p e n s a t i o n  p l a n s .  F u r t h e r m o r e ,  d i s -
c l o s u r e  i s  r e q u i r e d  o n l y  f o r  e a c h  o f  t h e  f i v e  h i g h e s t  p a i d  o f f i c e r s  a n d  d i r e c t o r s  r e c e i v i n g  
r e m u n e r a t i o n  i n  e x c e s s  o f  $ 5 0 , 0 0 0  a n d  f o r  a l l  o f f i c e r s  a n d  d i r e c t o r s  a s  a  g r o u p .  4 3  F e d .  R e g .  
3 4 , 4 0 7  ( 1 9 7 8 )  ( t o  b e  c o d i f i e d  i n  1 7  C . F . R .  §  2 2 9 . 2 0 . 4 ( a ) ( 1 ) - ( 2 )  ) .  I f  p o t e n t i a l  s p e c u l a t i v e  
o f  S A R s  i s  a  l e g i t i m a t e  c o n c e r n  ( a  q u e s t i o n a b l e  p r e m i s e  i n  l i g h t  o f  c u r r e n t  e v i d e n c e ) ,  
a r e  n o  l e g a l  i m p e d i m e n t s  t o  e x p a n d i n g  t h e  d i s c l o s u r e  o f  r e m u n e r a t i o n  t o  f o c u s  u p o n  
a n d  t o  i n c r e a s e  t h e  n u m b e r  o f  o f f i c i a l s  w h o s e  r e m u n e r a t i o n  m u s t  b e  d i s c l o s e d .  
3 .  A l s o ,  a  r e l a t i v e l y  s m a l l  n u m b e r  o f  c o m p a n i e s  w i t h  s a l a r y  s c a l e s  s u f f i c i e n t l y  h i g h  ( o r  
m d  o t h e r  i n c e n t i v e  p r o g r a m s  s o  l i m i t e d )  t h a t  d i r e c t o r - o f f i c e r s  c o u l d  r e a d i l y  e x c l u d e  
E t h f ! T i l • P . I v P . s  f r o m  p a r t i c i p a t i o n ,  c o u l d  b e  c a p a b l e  o f  m e e t i n g  r u l e  1 6 b - 3 ' s  s t a n d a r d s ,  s i n c e  t h e  
" i n s i d e r s "  c o u l d  q u a l i f y  a s  " d i s i n t e r e s t e d "  p l a n  a d m i n i s t r a t o r s .  
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SAR program be administered by disinterested persons, that is persons who 
are not now eligible, nor were eligible within one year prior to any exercise 
of discretion, to receive an SAR or any stock or stock options under any 
plan of the company. Differing rules apply as to composition of the "dis-
interested" awards committee depending upon the class of the grantee.114 Sec-
tion 16(b) applies to the broad spectrum of corporations having securities 
registered under section 12 of the 1934 Act,1111 but unfortunately, not all of 
such companies are blessed either with altruistic senior management prepared 
to declare themselves ineligible for incentive compensation programs or with 
the ability to find and compensate outside directors (or consultants) who 
would become sufficiently knowledgeable about vast numbers of personnel to 
render the qualitative judgments inherent in incentive programs. To the 
extent that SARs are intended to reward extra effort and achievement, judg-
ments as to grantees may, and in large companies probably do, involve not 
only numerous employees unknown to outside directors or consultants but 
also critical evaluations of performance that outsiders may not be capable of 
undertaking. By emphasizing and mandating dependence on outsider judg-
ments, the Commission may often be creating nothing more than an ill-
disguised lip service to such a goal at the corporate level through the appoint-
ment of nominally independent administrators who necessarily rely in varying 
degrees upon management for guidance and input.116 
The problem of finding independent directors willing and able to involve 
themselves in numerous compensation considerations is exacerbated, partic-
ularly for small companies, by the increasing responsibilities and risks im-
posed upon such directors and the high cost, or indeed unavailability, of 
directors' liability insurance.117 The movement towards independent audit 
114. Subject to the provisions of rule 16b-3(e)(3)(i) discussed below, in lieu of a 
"disinterested" committee the rule permits selection by the board of directors if, with respect 
to awards to directors, a majority of the board and a majority of the directors acting on such 
awards are themselves "disinterested." 17 C.F.R. § 240.16b-3(b)(1)(i) (1978). The board 
or a board committee may act, irrespective of "disinterested" standards, in the granting of 
awards to officers (other than directors). ld. § 240.16b-3(b) (2) (i). Many corporations may 
prefer, however, not to engage their boards in determining individual compensation questions. 
The "disinterested" requirement may also be avoided, at least as to plans that do not provide 
the possibility of cash settlements, if the plan contains strict limitations upon the discretion 
of the awards committee. Such limitations may be either in the form of specified maximum 
number of SARs which directors and officers may acquire and the periods within which such 
rights may be acquired and exercised, id. § 240.16b-3(b) (1) (iii) (A), (2) (iii) (A), or "effective 
and determinable" limitations, set forth by formula or otherwise, such as earnings, dividends, 
or other factors governing the amount and manner of SAR awards, id. §240.16b-3(b)(l)(iii) 
(B), (2)(iii) (B). If cash settlements are an alternative form of payment, rule 16b-3(e}(3) (i) 
requires administration by a board, the majority of whom are disinterested, or a totally 
disinterested committee, regardless of the specificity of plan provisions or lack of control of 
the grantee over the form of payment. See Compech Telecommunications Corp., [1978 
Transfer Binder] FED. SEc. L. REP. (CCH) ~ 81,658 (Apr. 13, 1978) (avail. May 15, 1978). 
115. 15 U.S.C. § 78p(a) (1976). As of September 30, 1978, there were 9 263 companies 
with securities registered under the 1934 Act. OFFICE OF REPORTS AND INFORM~TION SERVICES 
SEC, DIRECTORY OF CoMPANIES REQUIRED TO FILE ANNUAL REPORTS WITH THE SEC UNDE~ 
THE SECURITIES EXCHANGE AcT OF 1934 (1978). 
116. See text accompanying notes 148-49 infra. 
117. A major problem in getting outside directors to serve on corporate boards is 
the high cost and unavailability of directors' liability insurance. . . . An informal 
survey disclosed that only a few insurance firms are willing to offer such protection 
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! t e d  p e r s o n s ,  t h a t  i s  p e r s o n s  w h o  
I a  o p . e  y e a r  p r i o r  t o  a n y  e x e r c i s e  
I P C k  o r  s t o c k  o p t i o n s  u n d e r  a n y  
J ' , a s  t o  c o m p o s i t i o n  o f  t h e  " d i s -
I I J l  t h e  c l a s s  o f  t h e  g r a n t e e . l 1
4  
S e c -
! O f ·  c o r p o r a t i o n s  h a v i n g  s e c u r i t i e s  
J t , t l l i  b u t  u n f o r t u n a t e l y ,  n o t  a l l  o f  
t i s t i c  s e n i o r  m a n a g e m e n t  p r e p a r e d  
e  c o m p e n s a t i o n  p r o g r a m s  o r  w i t h  
~ d i r e c t o r s  ( o r  c o n s u l t a n t s )  w h o  
b o u t  v a s t  n u m b e r s  o f  p e r s o n n e l  t o  
.  i n  i n c e n t i v e  p r o g r a m s .  T o  t h e  
f 1 t a  e f f o r t  a n d  a c h i e v e m e n t ,  j u d g -
m p a n i e s  p r o b a b l y  d o ,  i n v o l v e  n o t  
a t s i d e  d i r e c t o r s  o r  c o n s u l t a n t s  b u t  
l t  o u t s i d e r s  m a y  n o t  b e  c a p a b l e  o f  
l n g  d e p e n d e n c e  o n  o u t s i d e r  j u d g -
~ating n o t h i n g  m o r e  t h a n  a n  i l l -
o r p o r a t e  l e v e l  t h r o u g h  t h e  a p p o i n t -
I U : ' S  w h o  n e c e s s a r i l y  r e l y  i n  v a r y i n g  
n d  i n p u t .
1 1 6  
l i r e c t o r s  w i l l i n g  a n d  a b l e  t o  i n v o l v e  
n s i d e r a t i o n s  i s  e x a c e r b a t e d ,  p a r t i c -
i l s i n g  r e s p o n s i b i l i t i e s  a n d  r i s k s  i m -
. '  c o s t ,  o r  i n d e e d  u n a v a i l a b i l i t y ,  o f  
v e m e n t  t o w a r d s  i n d e p e n d e n t  a u d i t  
H e ) ( 3 ) ( i )  d i s c u s s e d  b e l o w ,  i n  l i e u  o f  a  
l  b y  t h e  b o a r d  o f  d i r e c t o r s  i f ,  w i t h  r e s p e c t  
l  a  m a j o r i t y  o f  t h e  d i r e c t o r s  a c t i n g  o n  s u c h  
§ 2 4 0 . 1 6 b - 3 ( b ) ( 1 ) ( i )  ( 1 9 7 8 ) .  T h e  b o a r d  
d i s i n t e r e s t e d "  s t a n d a r d s ,  i n  t h e  g r a n t i n g  o f  
1 0 . 1 6 b - 3 ( b ) ( 2 ) ( i ) .  M a n y  c o r p o r a t i o n s  m a y  
t e r m i n i n g  i n d i v i d u a l  c o m p e n s a t i o n  q u e s t i o n s .  
l e d ,  a t  l e a s t ·  a s  t o  p l a n s  t h a t  d o  n o t  p r o v i d e  
m t a i n s  s t r i c t  l i m i t a t i o n s  u p o n  t h e  d i s c r e t i o n  
l i e  e i t h e r  i n  t h e  f o r m  o f  s p e c i f i e d  m a x i m u m  
r  a c q u i r e  a n d  t h e  p e r i o d s  w i t h i n  w h i c h  s u c h  
b - 3 ( b )  ( l ) ( i i i ) ( A ) ,  ( 2 )  ( i i i )  ( A ) ,  o r  " e f f e c t i v e  
~ o r  o t h e r w i s e ,  s u c h  a s  e a r n i n g s ,  d i v i d e n d s ,  
i r . o f  S A R  a w a r d s ,  i d .  § 2 4 0 . 1 6 b - 3 ( b ) ( l ) ( i i i )  
l d i v o  f o r m  o f  p a y m e n t ,  r u l e  1 6 b - 3 ( e ) ( 3 )  ( i )  
~c·,of w h o m  a r e  d i s i n t e r e s t e d ,  o r  a  t o t a l l y  
·  ' · o f  p l a n  p r o v i s i o n s  o r  l a c k  o f  c o n t r o l  o f  
I I D P e c h  T e l e c o m m u n i c a t i o n s  C o r p . ,  [ 1 9 7 8  
&  ( A p r .  1 3 ,  1 9 7 8 )  ( a v a i l .  M a y  1 5 ,  1 9 7 8 ) .  
3 0 ,  1 9 7 8 ,  t h e r e  w e r e  9 , 2 6 3  c o m p a n i e s  
.  O P  R J ! P O R T S  A N D  I N F O R M A T I O N  S E R V I C E S ,  
.  , A N N U A L  R E P O R T S  W I T H  T H E  S E C  U N n E R  
k  
i J . I ·  
J j : l e c t o r s  t o  s e r v e  o n  c o r p o r a t e  b o a r d s  i s  
W·~U.bility i n s u r a n c e .  .  .  .  A n  i n f o r m a l  
j l n J i s  a r e  w i l l i n g  t o  o f f e r  s u c h  p r o t e c t i o n  
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S T O C K  A P P R E C I A T I O N  R I G H T S  
9 1  
c o m m i t t e e s  h a s  r e s u l t e d  i n  m a j o r  n e w  r e s p o n s i b i l i t i e s  f o r  o u t s i d e  d i r e c t o r s .
1 1 8  
R e q u i r i n g  s u c h  d i r e c t o r s  t o  u n d e r t a k e  t h e  a d d i t i o n a l  r e s p o n s i b i l i t i e s  o f  m a k i n g  
n u m e r o u s  d e c i s i o n s  r e g a r d i n g  i n c e n t i v e  c o m p e n s a t i o n  w o u l d  i m p o s e  a  f u r t h e r  
s u b s t a n t i a l  b u r d e n  u p o n  t h e m .  T h i s  b u r d e n  m a y  b e  a n  i m p o s s i b l e  o n e  f o r  
m a n y  c o r p o r a t i o n s ,  a n d  i t s  a d v a n t a g e s  a r e  n o t  a p p a r e n t .
1 1 9  
2 .  W i n d o w  P e r i o d .  R u l e  1 6 b - 3  r e q u i r e s  t h a t  t h e  e x e r c i s e  o f  t h e  S A R  
a n d  e l e c t i o n s  b y  p a r t i c i p a n t s  a s  t o  t h e  f o r m  o f  p a y m e n t  ( c a s h ,  s e c u r i t i e s ,  
o r  a  c o m b i n a t i o n  o f  b o t h )  m a y  b e  m a d e  o n l y  w i t h i n  a  " w i n d o w  p e r i o d "  
c o m m e n c i n g  o n  t h e  t h i r d  b u s i n e s s  d a y  f o l l o w i n g  t h e  r e l e a s e  o f  q u a r t e r l y  o r  
a n n u a l  f i n a n c i a l  d a t a  a n d  e n d i n g  o n  t h e  t w e l f t h  b u s i n e s s  d a y  f o l l o w i n g  s u c h  
r e l e a s e .
1 2 0  
U n f o r t u n a t e l y ,  c a s h  n e e d s  c a n n o t  b e  s o  c o n v e n i e n t l y  t i m e d  o r  
c o n t r o l l e d .  T h e  " w i n d o w "  f o r  c a s h  s e t t l e m e n t s  o p e n s  f o r  o n l y  t e n  d a y s  e a c h  
q u a r t e r ,  a n d ,  f o r  c a u t i o u s  g r a n t e e s  c o n c e r n e d  a b o u t  p o t e n t i a l  a b u s e  o f  t h e i r  
f i d u c i a r y  p o s i t i o n s ,  i t  w i l l  n o t  o p e n  e v e n  t h e n  i f  a n y  f o r m  o f  q u e s t i o n a b l y  
·  m a t e r i a l  i n f o r m a t i o n  h a s  n o t  y e t  b e e n  r e l e a s e d .  I n  a d d i t i o n ,  i f  t h e  w i n d o w  
p e r i o d  h a p p e n s  t o  c o i n c i d e  w i t h  a  p e r i o d  o f  a  g e n e r a l  m a r k e t  d e p r e s s i o n  
a f f e c t i n g  t h e  g r a n t o r ' s  s t o c k  v a l u e s ,  e m p l o y e e s  m a y  b e  e f f e c t i v e l y  l o c k e d  i n  o r  
f o r c e d  t o  e x e r c i s e  d u r i n g  a n  u n f a v o r a b l e  m a r k e t  p e r i o d .
1 2 1  
3 .  D i s a p p r o v a l  o f  C a s h  E l e c t i o n .  F o r  a  p l a n  t o  b e  w i t h i n  t h e  s a f e  
h a r b o r ,  i t s  a d m i n i s t e r i n g  c o m m i t t e e  m u s t  h a v e  s o l e  d i s c r e t i o n  e i t h e r  t o  ( i )  
d e t e r m i n e  t h e  f o r m  o f  p a y m e n t  o r  ( i i )  c o n s e n t  t o  o r  d i s a p p r o v e  o f  t h e  
e l e c t i o n  o f  t h e  p a r t i c i p a n t  t o  r e c e i v e  c a s h  i n  f u l l  o r  p a r t i a l  s e t t l e m e n t .
1 2 2  
T h e  C o m m i s s i o n ' s  r e l i a n c e  u p o n  t h e  s o l e  d i s c r e t i o n  o f  t h i r d  p a r t i e s  i s  u n -
a c c o m p a n i e d ,  h o w e v e r ,  b y  a n y  s t a n d a r d s  b y  w h i c h  a n  e m p l o y e e  m a y  r e a s o n -
a n d  l i a b i l i t y  i n s u r a n c e  i s  e x t r e m e l y  d i f f i c u l t  t o  o b t a i n  w h e n  t h e  c o r p o r a t i o n  h a s  l e s s  
t h a n  $ 1 0  m i l l i o n  i n  a s s e t s .  
S u m m a r y  o f  c o m m e n t s  o f  J o h n  H o d g e s ,  S e n i o r  V i c e - P r e s i d e n t ,  N a t i o n a l  A s s o c i a t i o n  o f  S e c u r i -
t i e s  D e a l e r s ,  r e p o r t e d  i n  4 6 4  S E c .  R E G .  &  L .  R E P .  ( B N A )  A - 1 3  ( A u g .  2 ,  1 9 7 8 ) .  H o d g e s  i n -
d i c a t e d  t h a t  9 5 %  o f  t h e  1 , 4 0 0  O T C - l i s t e d  f i r m s  r e s p o n d i n g  t o  a n  N A S D  s u r v e y  o f  1 , 4 0 0  
c o r p o r a t i o n s  t r a d e d  o n  t h e  N A S D A Q  s y s t e m  s t a t e d  t h a t  t h e y  t e c h n i c a l l y  h a d  " p u b l i c "  d i r e c t o r s .  
A  t e c h n i c a l l y  p u b l i c  d i r e c t o r  m a y  i n c l u d e  o u t s i d e  c o u n s e l ,  i n v e s t m e n t  a d v i s e r s ,  r e t i r e d  e x e c u -
t i v e s ,  a n d  o t h e r s  w h o ,  a l t h o u g h  l i t e r a l l y  m e e t i n g  r u l e  1 6 b - 3 ' s  s t a n d a r d  o f  d i s i n t e r e s t e d n e s s ,  d o  
n o t  g e n e r a t e  c o n f i d e n c e  i n  t h e i r  i m m u n i t y  f r o m  t h e  s u b s t a n t i a l  i n f l u e n c e  o f  n o n - d i s i n t e r e s t e d  
m a n a g e m e n t .  
1 1 8 .  E f f e c t i v e  J u n e  3 0 ,  1 9 7 8 ,  t h e  N e w  Y o r k  S t o c k  E x c h a n g e  h a s  r e q u i r e d  t h e  e x i s t e n c e  
o f  a n  a u d i t  c o m m i t t e e  c o m p r i s e d  s o l e l y  o f  i n d e p e n d e n t  d i r e c t o r s  a s  a  c o n d i t i o n  f o r  n e w  o r  
c o n t i n u e d  l i s t i n g .  2  N Y S E  G u r o E  ( C C H )  ~ 2 4 9 5 H .  A n  i n f o r m a l  r e q u e s t  b y  t h e  S E C  t o  
t h e  A m e r i c a n  S t o c k  E x c h a n g e  t h a t  a  s i m i l a r  r e q u i r e m e n t  b e  a d o p t e d  b y  t h a t  e x c h a n g e  i s  
J ' e p o r t e d l y  o p p o s e d  b y  t h e  C h a i r m a n  o f  A m e x ,  w h o  h a s  c i t e d  " t h e  p r o b l e m s  t h e  p r o p o s a l  
c o u l d  c a u s e  f o r  s m a l l  c o m p a n i e s . "  W a l l  S t .  J . ,  J a n  2 9 ,  1 9 7 9 ,  a t  1 0 ,  c o l .  2 .  
1 1 9 .  S e e  t e x t  a c c o m p a n y i n g  n o t e s  1 4 8 - 5 5  i n f r a .  
1 2 0 .  1 7  C . F . R .  §  2 4 0 . 1 6 b - 3 ( e ) ( 3 )  ( i i i )  ( 1 9 7 8 ) .  
1 2 1 .  T h e  C o m m i s s i o n  d i d  e x e m p t  c e r t a i n  c a s h  s e t t l e m e n t s  f r o m  t h e  w i n d o w  p e r i o d  p r o -
v i s i o n s .  P l a n s  t h a t  p r o v i d e  a u t o m a t i c  o r  f i x e d  d a t e s  o f  e x e r c i s e  a t  l e a s t  s i x  m o n t h s  s u b s e q u e n t  
t o  d a t e  o f  g r a n t  a n d  o u t s i d e  t h e  c o n t r o l  o f  t h e  p a r t i c i p a n t  q u a l i f y  f o r  t h i s  e x e m p t i o n .  I d .  
C o m m i s s i o n  a c c e p t e d  t h e  a r g u m e n t  t h a t  p l a n s  p r o v i d i n g  f o r  a u t o m a t i c  d a t e s  o f  e x e r c i s e  
c r e a t e  t h e  p o t e n t i a l  o f  s p e c u l a t i v e  a b u s e .  I t  i s  q u e s t i o n a b l e  w h e t h e r  t h e  C o m m i s s i o n ' s  
i s  c o n s i s t e n t  w i t h  i t s  c o n s i d e r a b l e  c o n c e r n  o v e r  t h e  p o s s i b i l i t y  o f  s p e c u l a t i v e  a b u s e  o f  
.  I f  a  s i z e a b l e  n u m b e r  o f  p l a n  p a r t i c i p a n t s  h a v e  i d e n t i c a l  a u t o m a t i c  e x e r c i s e  d a t e s  ( a  
h u b s t a n t i a l  l i k e l i h o o d  g i v e n  t h e  p e r i o d i c ,  u n i f o r m  m a n n e r  i n  w h i c h  a w a r d s  c o m m i t t e e s  o f t e n  
t e ) ,  t h i s  m a y  b e  a  f o r m i d a b l e  d e t e r r e n t  t o  t h e  o t h e r w i s e  t i m e l y  r e l e a s e  o f  m a t e r i a l l y  a d -
i n f o r m a t i o n  p r i o r  t o  t h e  e x e r c i s e  d a t e .  
1 2 2 .  I d .  §  2 4 0 . 1 6 b - 3 ( e ) ( 3 ) ( i i ) .  
J  
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ably anticipate how that discretion may be exercised.123 The vesting of "sole 
discretion" in the administrators appears to preclude any attempt to control 
the arbitrary or unreasonable use of such discretion, regardless of the timing 
of the exercise, the amount involved, the length of the holding period, the 
employee's position within the company, the purpose of the exercise, and 
other factors that may be relevant to the question of whether the exercise 
could reasonably involve the potentiality of speculative abuse. No protection 
is afforded the grantee against a committee's decision influenced by a prefer-
ence to retain the company's cash balances at current levels, by executive 
pressure regarding personnel matters, or by other factors not relevant to 
section 16(b) considerations. Nor is it clear that an arbitrary denial will 
give rise to contractual remedies, for the rule provides a facade of legitimacy 
to committee determinations as well as an arguable notice of unfettered dis-
cretion. Companies considering the adoption of SAR programs for incentive 
compensation purposes may prefer to avoid the chilling effect created by the 
rule's imposition of discretionary power. 
Similar concerns as to the use of discretionary authority apply to SAR 
plans providing alternative payment choices of cash or stock (or a combina-
tion thereof), for the administering committee's power of consent may force 
the election of stock in lieu of cash. The receipt of stock may have several 
disadvantages to grantees of SARs, including the risk of market decline, the 
possible unavailability of funds to pay the income tax upon the "spread" 
between exercise price and fair market value, and the eventual payment of 
brokers' commissions upon sale. These risks and added costs contain 
elements that compare unfavorably for incentive plan purposes to programs 
substantially if not entirely based upon the anticipation of cash payments. 
4. Interpretative Problems. In addition to substantive areas 124 inade-
quately justified and in many cases beyond the practical capabilities of both 
small and large corporations, the burdens imposed by the safe harbor pro-
visions of rule 16b-3 are intensified by substantial questions of internal inter-
pretation. What is meant, for example, by the requirement that the plan 
describe "the method by which the . . . amount of the award is to be deter-
mined"? 125 If the requirement simply refers to an operational description 
of the award process there is little to gain from such mechanistic disclosure. 
If more is required, presumably it includes a description of the subjective 
123. The Commission had initially gone further than the current rule by proposing that 
not only the election for cash but also the exercise of the SAR itself be subject to the plan 
administrators' approval. SEC Exchange Act Release No. 34-13,385, [1976-1977 Transfer 
Binder] FED. SEc. L. REP. (CCH) 1{81,014 (1977). In response to adverse comments the 
Commission withdrew this proposal, concluding that the additional burdens of decisionmaking 
and uncertainty imposed on administrators and participants exceeded the proposal's potential 
benefits. SEC Exchange Act Release No. 34-13,659, supra note 24. It appears therefore that 
grantees seeking cash settlements may unilaterally determine to exercise their SARs, thereby 
protecting themselves against subsquent market decline, but must await administrative consent 
to the cash election indefinitely, with no assurance of ultimate approval. 
124. Additional substantive limitations, discussed in text accompanying notes 162-65 infra, 
include stockholder approval of SAR plans, 17 C.F.R. § 240.16b-3(a) (1978), and the public 
release of quarterly and annual summaries of sales and eamings, id. § 240.16b-3(e) (1). 
125. I d. § 240.16b-3(d) (1) (i). 
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1 2 3  
T h e  v e s t i n g  o f  " s o l e  
~preclude a n y  a t t e m p t  t o  c o n t r o l  
b c r e t i o n ,  r e g a r d l e s s  o f  t h e  t i m i n g  
l e b l t h  o f  t h e  h o l d i n g  p e r i o d ,  t h e  
t h e  p u r p o s e  o f  t h e  e x e r c i s e ,  a n d  
q u e s t i o n  o f  w h e t h e r  t h e  e x e r c i s e  
" p e c u l a t i v e  a b u s e .  N o  p r o t e c t i o n  
f s  d e c i s i o n  i n f l u e n c e d  b y  a  p r e f e r -
~ a t  c u r r e n t  l e v e l s ,  b y  e x e c u t i v e  
b y  o t h e r  f a c t o r s  n o t  r e l e v a n t  t o  
l e a r  t h a t  a n  a r b i t r a r y  d e n i a l  w i l l  
i l e  p r o v i d e s  a  f a c a d e  o f  l e g i t i m a c y  
B r g u a b l e  n o t i c e  o f  u n f e t t e r e d  d i s -
~ o f  S A R  p r o g r a m s  f o r  i n c e n t i v e  
~ t h e  c h i l l i n g  e f f e c t  c r e a t e d  b y  t h e  
i r e t i o n a r y  a u t h o r i t y  a p p l y  t o  S A R  
s  o f  c a s h  o r  s t o c k  ( o r  a  c o m b i n a -
t t e e ' s  p o w e r  o f  c o n s e n t  m a y  f o r c e  
( r e c e i p t  o f  s t o c k  m a y  h a v e  s e v e r a l  
l i i g  t h e  r i s k  o f  m a r k e t  d e c l i n e ,  t h e  
i e  i n c o m e  t a x  u p o n  t h e  " s p r e a d "  
l l u e ,  a n d  t h e  e v e n t u a l  p a y m e n t  o f  
(  r i s k s  a n d  a d d e d  c o s t s  c o n t a i n  
l : e n t i v e  p l a n  p u r p o s e s  t o  p r o g r a m s  
~ a n t i c i p a t i o n  o f  c a s h  p a y m e n t s .  
i t i o n  t o  s u b s t a n t i v e  a r e a s  
1 2 4  
i n a d e -
d  . t h e  p r a c t i c a l  c a p a b i l i t i e s  o f  b o t h  
f  i m p o s e d  b y  t h e  s a f e  h a r b o r  p r o -
l s t a n t i a l  q u e s t i o n s  o f  i n t e r n a l  i n t e r -
b y  t h e  r e q u i r e m e n t  t h a t  t h e  p l a n  
n o u n t  o f  t h e  a w a r d  i s  t o  b e  d e t e r -
~fers t o  a n  o p e r a t i o n a l  d e s c r i p t i o n  
l  f r o m  s u c h  m e c h a n i s t i c  d i s c l o s u r e .  
L e s  a  d e s c r i p t i o n  o f  t h e  s u b j e c t i v e  
t b a n  t h e  c u r r e n t  r u l e  b y  p r o p o s i n g  t h a t  
.  «  t h e  S A R  i t s e l f  b e  s u b j e c t  t o  t h e  p l a n  
J  N o .  3 4 - 1 3 , 3 8 5 ,  [ 1 9 7 6 - 1 9 7 7  T r a n s f e r  
•  .  I n  r e s p o n s e  t o  a d v e r s e  c o m m e n t s  t h e  
: d i e  a d d i t i o n a l  b u r d e n s  o f  d e c i s i o n r n a k i n g  
E  
e x c e e d e d  t h e  p r o p o s a l ' s  p o t e n t i a l  
n o t e  2 4 .  I t  a p p e a r s  t h e r e f o r e  t h a t  
e  t o  e x e r c i s e  t h e i r  S A R s ,  t h e r e b y  
~ b u t  m u s t  a w a i t  a d m i n i s t r a t i v e  c o n s e n t  
" ' l l t i m a t e  a p p r o v a l .  
i l l l e x t  a c c o m p a n y i n g  n o t e s  1 6 2 - 6 5  i n f r a ,  
§  2 4 0 . 1 6 b - 3 ( a )  ( 1 9 7 8 ) ,  a n d  t h e  p u b l i c  
m n i u g s ,  i d .  §  2 4 0 . 1 6 b - 3 ( e )  ( 1 ) .  
1 9 7 9 ]  
S T O C K  A P P R E C I A T I O N  R I G H T S  
9 3  
e l e m e n t s  t h a t  g o  b e y o n d  w h a t e v e r  o b j e c t i v e  f o r m u l a e  m a y  e x i s t  r e g a r d i n g  
s a l a r y  l e v e l s ,  y e a r s  o f  s e r v i c e ,  a n d  o t h e r  e l e m e n t s  t h a t  c a n  b e  m e a n i n g f u l l y  
d e s c r i b e d .  T h e  f a c t o r  o f  w e i g h t i n g ,  f o r  e x a m p l e ,  m a y  w e l l  d e f y  a n  a t t e m p t  
a t  e f f e c t i v e  d e s c r i p t i o n .  T h e  p r e d i c t a b l e  r e s u l t  i s  d i s c l o s u r e  b y  g e n e r a l i t y ,  
h a r d l y  a  s i g n i f i c a n t  e l e m e n t  f o r  s a f e  h a r b o r  p u r p o s e s .  M o r e  i m p o r t a n t l y ,  
t h e  c o n d i t i o n  t h a t  t h e  d i s i n t e r e s t e d  b o a r d  o r  c o m m i t t e e  h a v e  " s o l e  d i s c r e t i o n  
. . .  t o  d e t e r m i n e  t h e  f o r m  o f  p a y m e n t "  
1 2 6  
( o r ,  a l t e r n a t i v e l y ,  a  v e t o  o v e r  a n y  
c a s h  e l e c t i o n )  r a i s e s  s e v e r a l  i n t e r p r e t a t i v e  q u e s t i o n s .  W o u l d  a  p l a n  c o n f o r m ,  
f o r  e x a m p l e ,  i f  g r a n t e e s  w e r e  p e r m i t t e d  t o  n u l l i f y  t h e i r  p r i o r  e l e c t i o n s  i n  t h e  
e v e n t  t h e  c o m m i t t e e  s e l e c t s  s t o c k  a s  t h e  s o l e  f o r m  o f  p a y m e n t ?  ( A v o i d a n c e  
m a y  w e l l  b e  t h e  c h o i c e  o f  g r a n t e e s  w h o  w o u l d  n o t  o t h e r w i s e  h a v e  r e a d y  
c a s h  t o  m e e t  t h e  c u r r e n t  t a x  c o n s e q u e n c e s  o f  e l e c t i o n . )  
1 2 7  
I s  t h e  " s o l e  d i s -
c r e t i o n "  s t a n d a r d  c o m p r o m i s e d  b y  p r e c a t o r y  o r  m i l d l y  e n c o u r a g i n g  l a n g u a g e  
i n  a  p l a n  d e s c r i p t i o n  f a v o r i n g  c a s h  s e t t l e m e n t s  f o r  S A R s  h e l d  i n  e x c e s s  o f  
s i x  m o n t h s ?  W  a u l d  m o d e r a t e  l i m i t a t i o n s  o n  d i s c r e t i o n  b e  a c c e p t a b l e  i f  l i m -
i t e d  t o  p l a n  p a r t i c i p a n t s  n o t  s u b j e c t  t o  s e c t i o n  1 6  ( b ) ?  
1 2 8  
T h e s e  a n d  o t h e r  
i n t e r p r e t a t i v e  i s s u e s  
1 2 9  
a r e  p e r p l e x i n g ,  a n d  n o  r a t i o n a l e  u p o n  w h i c h  t h e  
C o m m i s s i o n ' s  i n t e r p r e t a t i v e  r e s p o n s e s  m i g h t  b e  b a s e d  i s  a p p a r e n t .  T h e  C o m -
m i s s i o n ,  u n f o r t u n a t e l y ,  h a s  p r o v i d e d  n e i t h e r  c l a r i t y  n o r  a n a l y s i s ,  o n l y  l i m i t a -
t i o n s  e x t e n s i v e  i n  s c o p e  a n d  c h i l l i n g  i n  e f f e c t .  
S u m m a r y .  T h e  s a n g u i n e  r e s p o n s e  t o  t h e  c o n c e r n  o v e r  t h e  s c o p e  o f  
1 6 b - 3  c o n d i t i o n s  i s  t h a t  t h e  C o m m i s s i o n  h a s  s i m p l y  p r o v i d e d  a  s a f e  h a r b o r  
a n d  h a s  s t u d i o u s l y  a v o i d e d  i m p l i c a t i o n s  a s  t o  p l a n s  t h a t  d o  n o t  m e e t  i t s  
s p e c i f i c a t i o n s .  S u c h  a  r e s p o n s e ,  h o w e v e r ,  f a i l s  t o  r e c o g n i z e  t h e  s u b s t a n t i v e  
i m p l i c a t i o n s  c r e a t e d  b y  t h e  g u i d e l i n e s  a n d  s u p p o r t i n g  r e l e a s e s ,  t h e  f r a m e  o f  
r e f e r e n c e  t h a t  h a s  b e e n  p r o v i d e d  t o  t h e  j u d i c i a r y ,  a n d  t h e  c l e a r l y  f o r e s e e a b l e  
r e s p o n s e  o f  c o r p o r a t e  e x e c u t i v e s  a n d  c o u n s e l  c o n s i d e r i n g  t h e  a d o p t i o n  o f  
S A R  p r o g r a m s .  T h e  a d o p t i o n  o f  s a f e  h a r b o r  g u i d e l i n e s  i s  a n  i n v i t a t i o n  t o  
p o t e n t i a l  s e c t i o n  1 6  ( b )  l i t i g a n t s ,  a n  i n t i m a t i o n  o f  a n  a t t i t u d e  b a s e d  o n ,  y e t  
f a i l i n g  t o  p r o v i d e ,  C o m m i s s i o n  " e x p e r t i s e , "  a n d  a  s u b s t a n t i a l  i n t r u s i o n  u p o n  
t h e  f l e x i b i l i t y  o f  a  c o r p o r a t e  c o m p e n s a t i o n  p r o g r a m  t h a t  h a s  e x i s t e d  f o r  y e a r s  
w i t h o u t  p r o v o k i n g  a  s e c u r i t i e s - o r i e n t e d  r e s p o n s e .
1 3 0  
M o r e o v e r ,  h o w e v e r  w i d e  
i n  t h e o r y  m a y  b e  t h e  g u l f  b e t w e e n  s a f e  h a r b o r  g u i d e l i n e s  a n d  f i x e d  r u l e s  o f  
a p p l i c a t i o n ,  t h e  d i s t a n c e  m a y  b e  p e r i l o u s l y  c l o s e  i n  f a c t ,  C o m m i s s i o n  d i s -
c l a i m e r s  n o t w i t h s t a n d i n g .
1 3 1  
1 2 6 .  I d .  §  2 4 0 . 1 6 b - 3 ( e ) ( 3 ) ( i i )  .  
1 2 7 .  S e e  n o t e  8 4  s u p r a .  
1 2 8 .  T o  d a t e  t h e  C o m m i s s i o n ' s  s t a f f  h a s  n o t  b e e n  r e c e p t i v e  t o  p l a n s  v a r y i n g  f r o m  t h e  
s a f e  h a r b o r  m o l d ,  e v e n  w h e r e  v a r i a t i o n s  w o u l d  n o t  a f f e c t  o f f i c e r s ,  d i r e c t o r s ,  o r  o t h e r s  t o  w h o m  
§  1 6 ( b )  a p p l i e s .  S e e  t e x t  a c c o m p a n y i n g  n o t e  1 5 5  i n f r a .  
1 2 9 .  I n t e r p r e t a t i v e  p r o b l e m s  e x i s t i n g  i n  r u l e  1 6 b - 3  p r i o r  t o  a d o p t i o n  o f  S A R - o r i e n t e d  
p r o v i s i o n s  a r e  d i s c u s s e d  i n  L a n g  &  K a t z ,  S e c t i o n  1 6 ( b )  a n d  " E x t r a o r d i n a r y "  T r a n s a c t i o n s :  
C o r p o r a t e  R e o r g a n i z a t i o n s  a n d  S t o c k  O p t i o n s ,  4 9  N o T R E  D A M E  L A W .  7 0 5  ( 1 9 7 4 ) .  S e v e r a l  o f  
t h e  i n t e r p r e t a t i v e  i s s u e s  n o t e d  a r e  a p p l i c a b l e  t o  t h e  r u l e ' s  t r e a t m e n t  o f  S A R s .  
1 3 0 .  S e e  n o t e  8 8  s u p r a .  
1 3 1 .  J u d i c i a l  t r a n s m u t a t i o n  o f  s a f e  h a r b o r  s t a n d a r d s  i n t o  r e q u i r e d  s t a n d a r d s  o f  c o n d u c t  
u n d e r l i e s  t h e  r e c e n t l y  r e p o r t e d  c o m m e n t s  o f  I r w i n  M .  B o r o w s k i ,  A s s o c i a t e  D i r e c t o r  o f  t h e  
S E C ' s  E n f o r c e m e n t  D i v i s i o n .  N o t i n g  s e v e r a l  c o n s e n t  d e c r e e s  u n d e r  w h i c h  t h e  C o m m i s s i o n  
h a s  r e q u i r e d  c o m p a n i e s  t o  a d o p t  i n d e p e n d e n t  a u d i t  c o m m i t t e e s ,  a s  w e l l  a s  t h e  i n c r e a s e d  
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IV. APPROPRIATE CONTROLS OF SPECULATIVE ABUSE 
Little can be gained from surmising why the safe harbor has been so 
tightly constructed; much more might be achieved by examining whether rule 
16b-3's controls are reasonable and appropriate to minimize the potential of 
speculative abuse posed by cash settlements of SARs. Viewed from this 
perspective, section 16(b) 's statutory standard of a six-month holding period 
appears completely sufficient for safeguarding against potential abuse. More-
over, the other, more burdensome features of rule 16b-3 are at best unsatis-
factory methods of control and in some circumstances may even be incon-
sistent with anti-fraud purposes. 
A. The Sufficiency of a Six-Month Holding Period 
The possibility of speculative abuse through the issuance and exercise 
of SARs is most apparent in instances of foreseeable short-term increases in 
market value or, for SARs already outstanding, near-term market decline.132 
In a sufficiently egregious situation it would not be surprising in either of 
those instances to see a judicial extension of section 16 (b) to SAR cash 
settlements despite the lack of clear statutory authority. The simplicity of 
the remedy and the attractiveness of analogy become a powerful combination. 
Thus, for example, if Texas Gulf Sulphur had issued SARs to its executives 
just prior to its Apri116, 1964, press release,l33 when its stock was selling at 
30, and the SARs were cashed in one month later at 58, the use of inside 
emphasis in other areas on such committees, Borowski is reported as predicting that "judges 
may begin ruling that the failure to have an audit committee constitutes a prima facie case 
of negligence" and indeed may even be regarded as "willful and wanWn" conduct establish-
ing scienter. 453 SEc. REG. & L. REP. (BNA) D-4 (May 17, 1978). However meritorious 
or effective independent audit committees may 'be (a matter hardly free from doubt), it may 
be hoped that courts will not accept Borowski's suggestions but will instead recognize that 
audit committees represent only one of several alternative measures for the accurate prepara-
tion of financial data, and that it is the totality of all measures, safeguards, controls, and 
procedures on which issues of negligence and scienter are judged, not the existence vel non 
of a single control device. The reported comments, however, reflect an attitude no less pro-
nounced in the Commission's adoption of safe harbor guidelines and accounts for the extensive 
restrictions adopted as to cash settlements. 
132. If SARs are to be treated as "equity securities" under § 16(b), it does not neces-
sarily follow that the grant or exercise of SARs should be matched with non-SAR transactions. 
Thus, for example, the sale of 100 shares of common stock at $50 per share on July 1, fol-
lowed on September 1 by the receipt of 100 SAR units, not exercisable for six months and 
issued at a time when the common stock was trading at $45 per share, may not create the 
kind of "in-and-out" abuse to which § 16(b) was directed. Questions of matching deserve 
closer study if SARs are to be subjected to application of § 16(b). A pragmatic evaluation 
as in Kern might consider of particular importance such factors as whether the SAR grants 
were part of a regular, periodic program, whether the selection of the grantee and the number 
of SAR units awarded were consistent with program objectives and administrative history, 
and to what extent, if at all, the recipients effectively controlled the award process. See, e.g., 
Rosen v. Drisler, 421 F. Supp. 1282, 1287 (S.D.N.Y. 1976). These issues inevitably create 
the likelihood of litigation and are therefore subject to the charge raised against the pragmatic 
approach by Justice Douglas in Kern, that by fostering litigation, and holding out hopes to 
insiders, it "destroys much of [§ 16b's] prophylactic effect." Kern County Land Co. v. Occi-
dental Petroleum Corp., 411 U.S. 582, 612 (1973) (Douglas, J., dissenting). It would not 
be unreasonable to anticipate, however, that in time a growing body of decisions would create 
guidelines that remove substantial areas of uncertainty. 
133. See SEC v. Texas Gulf Sulphur Co., 401 F.2d 833 (2d Cir. 1968), cert. denied, 394 
u.s. 976 (1969). 
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O F  S P E C U L A T I V E  A B U S E  
'  
:  ~1?Y t h e  s a f e  h a r b o r  h a s  b e e n  s o  
~chieved b y  e x a m i n i n g  w h e t h e r  r u l e  
w n a t e  t o  m i n i m i z e  t h e  p o t e n t i a l  o f  
I e n t s  o f  S A R s .  V i e w e d  f r o m  t h i s  
~d o f  a  s i x - m o n t h  h o l d i n g  p e r i o d  
P n g  a g a i n s t  p o t e n t i a l  a b u s e .  M o r e -
~- o f  r u l e  1 6 b - 3  a r e  a t  b e s t  u n s a t i s -
: c r r c u m s t a n c e s  m a y  e v e n  b e  i n c o n -
f l n g  P e r i o d  
t d r r o u g h  t h e  i s s u a n c e  a n d  e x e r c i s e  
f i o r e s e e a b l e  s h o r t - t e r m  i n c r e a s e s  i n  
l a d i n g ,  n e a r - t e r m  m a r k e t  d e c l i n e .
1 3 2  
i H J } d  n o t  b e  s u r p r i s i n g  i n  e i t h e r  o f  
. .  o f  s e c t i o n  1 6 ( b )  t o  S A R  c a s h  
i l t t o r y  a u t h o r i t y .  T h e  s i m p l i c i t y  o f  
p  b e c o : r q e  a  p o w e r f u l  c o m b i n a t i o n .  
~d i s s u e d  S A R s  t o  i t s  e x e c u t i v e s  
p s e /
8 3  
w h e n  i t s  s t o c k  w a s  s e l l i n g  a t  
p n t h  l a t e r  a t  5 8 ,  t h e  u s e  o f  i n s i d e  
; . . . c  i s  r e p o r t e d  a s  p r e d i c t i n g  t h a t  " j u d g e s  
I '  c o m m i t t e e  c o n s t i t u t e s  a  p r i m a  f a c i e  c a s e  
~ " w i l l f u l  a n d  w a n t o n "  c o n d u c t  e s t a b l i s h -
t - 4  ( M a y  1 7 ,  1 9 7 8 ) .  H o w e v e r  m e r i t o r i o u s  
~a m a t t e r  h a r d l y  f r e e  f r o m  d o u b t ) ,  i t  m a y  
, U g g e s t i o n s  b u t  w i l l  i n s t e a d  r e c o g n i z e  t h a t  
n a t i v e  m e a s u r e s  f o r  t h e  a c c u r a t e  p r e p a r a -
'  o f  a l l  m e a s u r e s ,  s a f e g u a r d s ,  c o n t r o l s ,  a n d  
n t e r  a r e  j u d g e d ,  n o t  t h e  e x i s t e n c e  v e l  n o n  
1 1 1 ,  h o w e v e r ,  r e f l e c t  a n  a t t i t u d e  n o  l e s s  p r o -
o r  g u i d e l i n e s  a n d  a c c o u n t s  f o r  t h e  e x t e n s i v e  
! R J r i t i e s "  u n d e r  §  1 6 ( b ) ,  i t  d o e s  n o t  n e c e s -
I I J l d  b e  m a t c h e d  w i t h  n o n - S A R  t r a n s a c t i o n s .  
. o n  s t o c k  a t  $ 5 0  p e r  s h a r e  o n  J u l y  1 ,  f o i -
L  u n i t s ,  n o t  e x e r c i s a b l e  f o r  s i x  m o n t h s  a n d  
d i n g  a t  $ 4 5  p e r  s h a r e ,  m a y  n o t  c r e a t e  t h e  
1  .  d i r e c t e d .  Q u e s t i o n s  o f  m a t c h i n g  d e s e r v e  
~n o f  §  1 6 ( b ) .  A  p r a g m a t i c  e v a l u a t i o n  
l j e  i l u c h  f a c t o r s  a s  w h e t h e r  t h e  S A R  g r a n t s  
I J 1 e  s e l e c t i o n  o f  t h e  g r a n t e e  a n d  t h e  n u m b e r  
~
objectives a n d  a d m i n i s t r a t i v e  h i s t o r y ,  
c o n t r o l l e d  t h e  a w a r d  p r o c e s s .  S e e ,  e . g . ,  
1 9 7 6 ) .  T h e s e  i s s u e s  i n e v i t a b l y  c r e a t e  
t h e  c h a r g e  r a i s e d  a g a i n s t  t h e  p r a g m a t i c  
l i t i g a t i o n ,  a n d  h o l d i n g  o u t  h o p e s  t o  
r~elfect." K e r n  C o u n t y  L a n d  C o .  v .  O c c i -
i )  ( D o u g l a s ,  J . ,  d i s s e n t i u g ) .  I t  w o u l d  n o t  
t-:.~owing b o d y  o f  d e c i s i o n s  w o u l d  c r e a t e  
t l " . 2 d  8 3 3  ( 2 d  C i r .  1 9 6 8 ) ,  c e r t .  d e n i e d ,  3 9 4  
f ·  
1 9 7 9 ]  
S T O C K  A P P R E C I A T I O N  R I G H T S  
9 5  
i n f o r m a t i o n  t o  c a p i t a l i z e  o n  t h e  i n e v i t a b l e  m a r k e t  r i s e  c o u l d  h a v e  b e e n  
r e g a r d e d  ( a s s u m i n g  s t a t u t o r y  i m p e d i m e n t s  w e r e  o v e r c o m e )  a s  " s p e c u l a t i v e  
a b u s e "  s u b j e c t  t o  r e c o v e r y  o f  p r o f i t s  u n d e r  s e c t i o n  1 6  ( b ) .  T h e  a b o r t e d  e f f o r t  
b y  C a r t e r  H a w l e y  H a l e  S t o r e s  t o  t a k e  o v e r  M a r s h a l l  F i e l d  &  C o .  p r o v i d e s  a  
s e c o n d  h y p o t h e t i c a l  o f  p o t e n t i a l  a p u s e .
1 3 4  
T h e  p r o p o s e d  t e n d e r  o f f e r  w a s  
s t r e n u o u s l y  f o u g h t  b y  M a r s h a l l  F i e l d ,  c u l m i n a t i n g  i n  e v e n t u a l  w i t h d r a w a l  b y  
C a r t e r  H a w l e y .  U p o n  t h e  w i t h d r a w a l  a n n o u n c e m e n t ,  M a r s h a l l  F i e l d  s t o c k  
d r o p p e d  o v e r  $ 8  p e r  s h a r e .  I f  a  M a r s h a l l  F i e l d  i n s i d e r  w i t h  k n o w l e d g e  o f  
C a r t e r  H a w l e y ' s  i m m i n e n t  w i t h d r a w a l  h a d  c a s h e d  o u t  a n  S A R  i m m e d i a t e l y  
p r i o r  t o  C a r t e r  H a w l e y ' s  p u b l i c  a n n o u n c e m e n t ,  t h e r e  w o u l d  s i m i l a r l y  b e  l i t t l e  
d o u b t  o f  a n  a b u s e  o f  i n s i d e r  i n f o r m a t i o n  a n a l o g o u s  t o  t h e  i n s i d e r ' s  s a l e  o f  
s t o c k  o n  t h e  m a r k e t  p r i o r  t o  a  d e t r i m e n t a l  p u b l i c  a n n o u n c e m e n t .
1 3 5  
T h e  p o t e n t i a l i t y  o f  s h o r t - t e r m  a b u s e  w o u l d  b e  r e m e d i e d  b y  t h e  s i x -
m o n t h  h o l d i n g  p e r i o d  r e q u i r e m e n t  o f  s e c t i o n  1 6 ( b ) .  T h i s  " c r u d e  r u l e  o f  
t h u m b , "  
1 3 6  
w h i c h  w a s  i n c o r p o r a t e d  i n  r u l e  1 6 b - 3  a s  o n l y  o n e  o f  i t s  n u m e r o u s  
l i m i t a t i o n s ,  
1 3 7  
w o u l d  n e v e r t h e l e s s  b e  a  t o t a l l y  a d e q u a t e  s t a n d a r d  t o  p r o t e c t  
1 3 4 .  C a r t e r  H a w l e y ' s  t a k e o v e r  e f f o r t s  a r e  w e l l  c h r o n i c l e d  i n  a  s e r i e s  o f  a r t i c l e s  i n  T h e  
W a l l  S t r e e t  J o u r n a l ,  e x t e n d i n g  f r o m  C a r t e r  H a w l e y ' s  o r i g i n a l  a n n o u n c e m e n t ,  W a l l  S t .  J . ,  D e c .  
1 3 ,  1 9 7 7 ,  a t  2 ,  c o l .  2 ,  t h r o u g h  w i t h d r a w a l ,  i d . ,  F e b .  2 3 ,  1 9 7 8 ,  a t  2 ,  c o l .  2 .  
1 3 5 .  T h i s  A r t i c l e  h a s  n o t  f o c u s e d  u p o n  p o t e n t i a l  a b u s e  i n  t h e  g r a n t i u g  o f  S A R s ,  s i n c e  t h e  
p r i n c i p a l  c o n c e r n  o f  t h e  C o m m i s s i o n  ( a n d  t h e  b u l k  o f  r u l e  1 6 b - 3  p r o v i s i o n s )  i s  d i r e c t e d  a t  t h e  
c a s h  s e t t l e m e n t  u p o n  e x e r c i s e .  A b u s e  i s  p o s s i b l e ,  h o w e v e r ,  i n  t h e  g r a n t i n g  o f  S A R s ,  r e g a r d l e s s  
o f  p a y m e n t  o p t i o n  u p o n  e v e n t u a l  e x e r c i s e ,  a s  e v i d e n c e d  b y  t h e  f o l l o w i n g  h y p o t h e t i c a l :  X ,  a  
s t a t u t o r y  i n s i d e r  o f  A B C  C o r p o r a t i o n ,  l e a r n s  o f  h i s  c o m p a n y ' s  p e n d i n g  d i s c l o s u r e  o f  u n e x -
p e c t e d l y  l o w e r  e a r n i n g s  a n d  s e l l s  1 , 0 0 0  s h a r e s  o f  c o m m o n  s t o c k  a t  $ 6 0  p e r  s h a r e .  T h e  m a r k e t  
p r i c e  d r o p s  t o  $ 5 0  t h e  n e x t  d a y  u p o n  t h e  a n n o u n c e m e n t  o f  e a r n i n g s .  O n e  w e e k  l a t e r ,  w h i l e  
t h e  s t o c k  i s  s t i l l  a t  $ 5 0 ,  X  i s  g r a n t e d  1 , 0 0 0  S A R  u n i t s .  T h e  n e t  e f f e c t  t o  X  i s  e q u i v a l e n t  t o  
a  s e l l - h i g h - b u y - l o w  c o o r d i n a t e d  t r a n s a c t i o n ,  m a k i n g  a d v a n t a g e o u s  u s e  o f  u n d i s c l o s e d  i n f o r m a -
t i o n .  T h e  S A R  u n i t s  h a v e  e f f e c t i v e l y  r e p l a c e d  t h e  s h a r e s  t h a t  w e r e  s o l d .  I n d e e d  t h e  S A R s  
a r e  e v e n  b e t t e r  t h a n  b u y i n g  b a c k  t h e  s t o c k  a t  $ 5 0 .  X ' s  " p r o f i t "  o f  $ 1 0 , 0 0 0  m a y  b e  a u g m e n t e d  
i f  t h e  m a r k e t  p r i c e  i n c r e a s e s  p r i o r  t o  S A R  e x e r c i s e  a n d ,  u n l i k e  a  s t o c k  p u r c h a s e ,  w i l l  i n  n o  
w a y  b e  a f f e c t e d  b y  a n y  f u r t h e r  m a r k e t  d e c l i n e .  I f  A B C ' s  S A R  p r o g r a m  p r o v i d e s  f o r  d i v i d e n d  
p a y m e n t s  o r  a c c r u a l s  u p o n  t h e  S A R  u n i t s ,  X  w i l l  n o t  h a v e  l o s t  e v e n  t h e  d i v i d e n d  v a l u e  o f  
h i s  p r i o r  s h a r e s .  T h e r e  h a v e  b e e n  n o  p u b l i c l y  r e p o r t e d  i n s t a n c e s  o f  s u c h  m a n i p u l a t i v e  a b u s e ,  
h o w e v e r .  T h e  h y p o t h e t i c a l ,  o f  c o u r s e ,  r a i s e s  t h e  q u e s t i o n  o f  m a t c h i n g  S A R  g r a n t s  w i t h  
u n d e r l y i n g  s e c u r i t i e s  t r a n s a c t i o n s  f o r  §  1 6 ( b )  p u r p o s e s .  A s  p r e v i o u s l y  n o t e d ,  s e e  n o t e  1 3 2  
s u p r a ,  a  p r a g m a t i c  a p p r o a c h  t o  s u c h  m a t c h i n g  m a y  i n v o l v e  o p e r a t i o n a l  a n d  a d m i n i s t r a t i v e  
c o n s i d e r a t i o n s  r e g a r d i n g  t h e  S A R  p r o g r a m  a n d  g r a n t s  t h e r e u n d e r .  I n  t h e  a b o v e  c i r c u m -
s t a n c e s  t h e  m i n i m u m  h o l d i n g  p e r i o d  f o r  t h e  S A R s  m a y  b e  o f  l i t t l e  r e l e v a n c e ,  a s  t h e  " p r o f i t "  
h a s  b e e n  e f f e c t i v e l y  l o c k e d  i n  u p o n  t h e  g r a n t  o f  t h e  S A R ,  r e g a r d l e s s  o f  t h e  d a t e  o r  f a c t  o f  
e v e n t u a l  e x e r c i s e .  A l l  o f  t h i s  d i s c u s s i o n  p r e s u m e s  a  p r e l i m i n a r y  f i n d i n g  t h a t  S A R s  a r e  
" e q u i t y  s e c u r i t i e s "  f o r  §  1 6 ( b )  p u r p o s e s ,  a  p r e s u m p t i o n  a c c e p t e d  a r g u e n d o  b u t  o f  q m : s -
t i o n a b l e  s t a t u t o r y  s u p p o r t .  
1 3 6 .  Y o u  h o l d  t h e  d i r e c t o r ,  i r r e s p e c t i v e  o f  a n y  i n t e n t i o n  o r  e x p e c t a t i o n  t o  s e l l  t h e  
s e c u r i t y  w i t h i n  6  m o n t h s  a f t e r ,  b e c a u s e  i t  w i l l  b e  a b s o l u t e l y  i m p o s s i b l e  t o  p r o v e  t h e  
e x i s t e n c e  o f  s u c h  i n t e n t i o n  o r  e x p e c t a t i o n ,  a n d  y o u  h a v e  t o  h a v e  t h i s  c r u d e  r u l e  o f  
t h u m b ,  b e c a u s e  y o u  c a n n o t  u n d e r t a k e  t h e  b u r d e n  o f  h a v i n g  t o  p r o v e  t h a t  t h e  d i r e c t o r  
i n t e n d e d ,  a t  t h e  t i m e  h e  b o u g h t ,  t o  g e t  o u t  o n  a  s h o r t  s w i n g .  
S t o c k  E x c h a n g e  P r a c t i c e s :  H e a r i n g s  o n  S . R .  8 4  a n d  S . R .  5 6  B e f o r e  t h e  S e n a t e  C o m m .  o n  
B a n k i n g  a n d  C u r r e n c y ,  7 3 d  C o n g . ,  2 d  S e s s .  6 5 5 7  ( 1 9 3 4 )  ( s t a t e m e n t  o f  S e n .  T h o m a s  
C o r c o r a n ) .  
1 3 7 .  1 7  C . F . R  §  2 4 0 . 1 6 b - 3 ( e ) ( 2 )  ( 1 9 7 8 ) .  E x c e p t i o n s  t o  t h e  s i x - m o n t h  h o l d i n g  p e r i o d  
a r e  p r o v i d e d  i n  t h e  e v e n t  o f  t h e  g r a n t e e ' s  d e a t h  o r  d i s a b i l i t y .  E v e n  t h o u g h  §  1 6 ( b )  e x p l i c i t l y  
r e q u i r e s  a  s i x - m o n t h  h o l d i n g  p e r i o d ,  r u l e  1 6 b - 3 ' s  h o l d i n g  p e r i o d  p r o v i s i o n  i s  n o t  s u p e r f l u o u s .  
T h e  r u l e  a d d r e s s e s  t h e  i s s u e  o f  w h e n  t h e  p e r i o d  c o m m e n c e s  f o r  p u r e l y  c a s h  s e t t l e m e n t s  a s  
w e l l  a s  e x e r c i s e s  o f  t a n d e m  s t o c k  o p t i o n s .  I n  t h e  a b s e n c e  o f  t h e  r u l e  a  p l a u s i b l e  a r g u m e n t  
c o u l d  b e  m a d e  t h a t  a  s h o r t - t e r m  e x e r c i s e  o f  a n  S A R  f o r  c a s h  i n  o r d e r  t o  e f f e c t  a  c o n c u r r e n t  
e x e r c i s e  o f  a  t a n d e m  s t o c k  o p t i o n  w o u l d  n o t  b e  a  s h o r t - s w i n g  t r a n s a c t i o n  s i n c e  t h e  c l o c k  
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against potential near-term speculative abuse. Both of the above examples 
would result in section 16(b) liability if exercise of the SAR had occurred 
within six months from dates of grant. Once the six-month holding period 
is satisfied, there would be no further basis for concluding that a subsequent 
cash settlement created a speculative abuse to which section 16(b) applies. 
The possibility of market appreciation existing at date of grant would have 
been subject to all other vicissitudes affecting market price during the hold-
ing period, and the favorable developments presumably would have been 
fully disclosed and digested.138 As we have been judicially reminded in a 
section 16 (b) context, "cessante ratione legis, cessat et ipsa lex." 139 
If, as it appears, 140 the Commission's principal concern with SARs is 
that a cash settlement provides financial benefits equivalent to a sale-purchase 
or purchase-sale tandem transaction in the underlying security, imposition of 
a six-month holding period may substantially minimize the impact of any 
misuse of inside information as of the date of grant141 and would place 
would only begin to run upon receipt of the stock so purchased, and any possibility of 
speculative abuse would be dissipated by the subsequent six-month holding period. If only a 
cash settlement is involved, the provision equates date of grant to the statutory references to 
purchase or sale, thus establishing a definitional framework. 
138. Matas v. Siess, [Current] FED. SEc. L. REP. (CCH) 1196,749 (S.D.N.Y. Jan. 19, 
1979) may offer an interesting illustration of the use of SARs if and when facts are developed 
upon 'trial. Based on information contained in footnote 3 of the court's opinion, id at 
94 921 n.3 it appears that SARs were granted in tandem with stock options to the individually na~ed defendants prior to 1975 at times when the price of the common stock of Apco varied 
from $12.75 to slightly over $16 per share. Cash settlements during 1975 and 1976 occurred 
while the market price was between $22.50 and $24.75 per share. The holding periods in 
each instance exceeded six months, and the increase in market price was created by a bidding 
war between tender offerors that began in July 1975. See Alaska Interstate Co. v. McMillian, 
402 F. Supp. 532, 539 (D. Del. 1975). If the defendants knew of the as yet undisclosed 
tender offers at the date of grant of the SARs, there may well be cause for a derivative 
action based upon accepted fiduciary concepts. See note 90 supra. From a § 16(b) stand-
point, however, even if such inside information existed (unlikely in view of the secrecy 
generally preceding the launching of tender offers), cash settlements of the SARs occurring 
more than six months later would be functionally equivalent to an insider's purchase of 
sto~k based on confidential information followed by sale over six months later, an abuse of 
po:>ition and information that is unquestionably beyond the intended or actual reach of 
§ 16(b). Alternatively, if the facts reveal that the SARs ~ere granted absent any ~owledge 
of pending tender offers, the SAR holders would have enJoyed the benefits of the mcreased 
market price in the same manner and to the same extent as the public stockholders. Here 
too, application of the statutory policy of § 16(b) would be inappropriate. When the SAR 
grants and exercises are thus viewed in the light of their actual settings, rather than con-
jecture as to the potentiality of abuse, the court may regret its initial, sweeping conclusion 
that "[v]aluable rights to acquire Apco stock were instantly converted to cash profits. A 
better case of short-swing trading can scarcely be inlagined." [Current] FED. SEc. L. REP. 
lf96,749 at 94,926. 
139. Blau v. Lamb, 363 F.2d 507, 519 (2d Cir. 1966), cert denied, 385 U.S. 1002 (1967) 
("the reason of the law ceasing, the law itself ceases"). In Blau the court held that con-
version of securities was not itself a purchase of the security or a sale of the converted 
security. 
140. See note 55 supra. 
141. Discussions of market vicissitudes that might occur during the statutory holding 
period often presume or suggest a lessening over time of the impact on market price of the 
particular information on which the insider's transaction was based. Such lessening would 
not of course occur where no other equally material information comes to light during the 
holding period (absent other market factors). Profitable use of inside information may 
therefore only be delayed, not avoided, in such circumstances. Other common-law and 
statutory remedies for the misuse of confidential information may be available. See note 90 
supra. Indeed, it may not be inconceivable in the SAR context to formulate a rule 10b-5, 
17 C.F.R. 240.10b-5 (1978), claim against the grantee, treating the grantor corporation as 
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R E V I E W  
[ V o l .  7 9 : 6 6  
a b u s e .  B o t h  o f  t h e  a b o v e  e x a m p l e s  
f  e x e r c i s e  o f  t h e  S A R  h a d  o c c u r r e d  
0 I t c e  t h e  s i x - m o n t h  h o l d i n g  p e r i o d  
I S i s  f o r  c o n c l u d i n g  t h a t  a  s u b s e q u e n t  
u s e  t o  w h i c h  s e c t i o n  1 6 ( b )  a p p l i e s .  
:~ting a t  d a t e  o f  g r a n t  w o u l d  h a v e  
: c t i n g  m a r k e t  p r i c e  d u r i n g  t h e  h o l d -
l e n t s  p r e s u m a b l y  w o u l d  h a v e  b e e n  
! l a v e  b e e n  j u d i c i a l l y  r e m i n d e d  i n  a  
l e g i s ,  c e s s a t  e t  i p s a  l e x . "  
1
3 9  
1 1 ' s  p r i n c i p a l  c o n c e r n  w i t h  S A R s  i s  
~enefits e q u i v a l e n t  t o  a  s a l e - p u r c h a s e  
t e  u n d e r l y i n g  s e c u r i t y ,  i m p o s i t i o n  o f  
l l t i a l l y  m i n i m i z e  t h e  i m p a c t  o f  a n y  
d a t e  o f  g r a n t
1 4 1  
a n d  w o u l d  p l a c e  
l o c k  s o  p u r c h a s e d ,  a n d  a n y  p o s s i b i l i t y  o f  
i q u e n t  s i x - m o n t h  h o l d i n g  p e r i o d .  I f  o n l y  a  
p a t e  o f  g r a n t  t o  t h e  s t a t u t o r y  r e f e r e n c e s  t o  
r a m e w o r k .  
R E P .  ( C C H )  ~ 9 6 , 7 4 9  ( S . D . N . Y .  J a n .  1 9 ,  
I f '  o f  S A R s  i f  a n d  w h e n  f a c t s  a r e  d e v e l o p e d  
! ! t t o t n o t e  3  o f  t h e  c o u r t ' s  o p i n i o n ,  i d  a t  
l i l d e m  w i t h  s t o c k  o p t i o n s  t o  t h e  i n d i v i d u a l l y  
' p r i c e  o f  t h e  c o m m o n  s t o c k  o f  A p c o  v a r i e d  
~Jettlements d u r i n g  1 9 7 5  a n d  1 9 7 6  o c c u r r e d  
~4.75 p e r  s h a r e .  T h e  h o l d i n g  p e r i o d s  i n  
~ i n  m a r k e t  p r i c e  w a s  c r e a t e d  b y  a  b i d d i n g  
~. S e e  A l a s k a  I n t e r s t a t e  C o .  v .  M c M i l l i a n ,  
l d e n d a n t s  k n e w  o f  t h e  a s  y e t  u n d i s c l o s e d  
t h e r e  m a y  w e l l  b e  c a u s e  f o r  a  d e r i v a t i v e  
l ' e  n o t e  9 0  s u p r a .  F r o m  a  §  1 6 ( b )  s t a n d -
4 1 X i s t e d  ( u n l i k e l y  i n  v i e w  o f  t h e  s e c r e c y  
I ,  c a s h  s e t t l e m e n t s  o f  t h e  S A R s  o c c u r r i n g  
~ e q u i v a l e n t  t o  a n  i n s i d e r ' s  p u r c h a s e  o f  
I Y  s a l e  o v e r  s i x  m o n t h s  l a t e r ,  a n  a b u s e  o f  
b e y o n d  t h e  i n t e n d e d  o r  a c t u a l  r e a c h  o f  
1
S A R s  w e r e  g r a n t e d  a b s e n t  a n y  k n o w l e d g e  
p a v e  e n j o y e d  t h e  b e n e f i t s  o f  t h e  i n c r e a s e d  
1  e x t e n t  a s  t h e  p u b l i c  s t o c k h o l d e r s .  H e r e  
: w o u l d  b e  i n a p p r o p r i a t e .  W h e n  t h e  S A R  
1
o f  t h e i r  a c t u a l  s e t t i n g s ,  r a t h e r  t h a n  c o n -
n a y  r e g r e t  i t s  i n i t i a l ,  s w e e p i n g  c o n c l u s i o n  
t  i n s t a n t l y  c o n v e r t e d  t o  c a s h  p r o f i t s .  A  
Y i m a g i n e d "  [ C u r r e n t ]  F E D .  S E c .  L .  R E P .  
t t 9 6 6 ) ,  c e r t  d e n i e d ,  3 8 5  U . S .  1 0 0 2  ( 1 9 6 7 )  
~"). I n  B l a u  t h e  c o u r t  h e l d  t h a t  c o n -
~ s e c u r i t y  o r  a  s a l e  o f  t h e  c o n v e r t e d  
~ ·  t  o c c u r  d u r i n g  t h e  s t a t u t o r y  h o l d i n g  
r  o f  t h e  i m p a c t  o n  m a r k e t  p r i c e  o f  t h e  
t E  
w a s  b a s e d .  S u c h  l e s s e n i n g  w o u l d  
i n f o r m a t i o n  c o m e s  t o  l i g h t  d u r i n g  t h e  
b l c  u s e  o f  i n s i d e  i n f o r m a t i o n  m a y  
~
. t a n c e s .  O t h e r  c o m m o n - l a w  a n d  
n  m a y  b e  a v a i l a b l e .  S e e  n o t e  9 0  
o n t e x t  t o  f o r m u l a t e  a  r u l e  l O b - 5 ,  
! ! f e e ,  t r e a t i n g  t h e  g r a n t o r  c o r p o r a t i o n  a s  
1 9 7 9 ]  S T O C K  A P P R E C I A T I O N  R I G H T S  
9 7  
g r a n t e e  a t  r i s k  o f  m a r k e t  d e c l i n e  f o r  a  p e r i o d  l i k e l y  t o  i n c l u d e  a d d i t i o n a l  
r e p o r t s  o f  m a t e r i a l  i n f o r m a t i o n .  C o n v e r s e l y ,  w h e r e  p o t e n t i a l  a b u s e  m a y  b e  
a s  o f  t h e  d a t e  o f  e x e r c i s e  ( a n t i c i p a t i n g  t h e  n e a r - t e r m  r e l e a s e  o f  u n f a v o r a b l e  
i n f o r m a t i o n ) ,  t h e  s t a t u t o r y  h o l d i n g  p e r i o d  w o u l d  h a v e  p r o v i d e d  a  t i m e  f r a m e  
d u r i n g  w h i c h  t h e  S A R  w o u l d  h a v e  b e c o m e  o f  v a l u e  o n l y  i f  m a r k e t  a p p r e -
c i a t i o n  o c c u r r e d  s u b s e q u e n t  t o  d a t e  o f  g r a n t  a n d  w a s  m a i n t a i n e d  d u r i n g  t h e  
h o l d i n g  p e r i o d .  U n d e r  s u c h  c i r c u m s t a n c e s  i t  i s  f a i r l y  i m p l a u s i b l e  t h a t  
g r a n t e e s  w o u l d  b e  a b l e  t o  f o r e s e e  a n d  o r c h e s t r a t e  a  s i x - m o n t h  p l a n  t o  
a c q u i r e  l o w  a n d  d i s p o s e  h i g h .
1 4 2  
B .  Q u e s t i o n a b l e  V a l i d i t y  o f  t h e  R e m a i n i n g  S a f e  H a r b o r  C o n d i t i o n s  
1 .  T h e  C o m m i s s i o n ' s  R u l e m a k i n g  A u t h o r i t y .  A l t h o u g h  s e c t i o n  1 6 ( b )  
d o e s  n o t  p u r p o r t  t o  e x t e n d  t o  a b u s e s  t h a t  o c c u r  b e y o n d  t h e  s t a t u t o r y  h o l d -
i n g  p e r i o d ,  
1 4 3  
r u l e  1 6 b - 3  c o n d i t i o n s  c o n t i n u e  t o  b e  e f f e c t i v e  a n d  m a y  n u l l i f y  
s a f e  h a r b o r  i m m u n i t y  e v e n  a f t e r  t h e  h o l d i n g  p e r i o d  h a s  e x p i r e d .  I t  m a y  
s e r i o u s l y  b e  q u e s t i o n e d ,  h o w e v e r ,  w h e t h e r  t h e  C o m m i s s i o n  m a y  b y  r u l e  
( e v e n  a s  a  s a f e  h a r b o r )  i m p o s e  l i m i t a t i o n s  b e y o n d  e x p i r a t i o n  o f  t h e  s t a t u t o r y  
p e r i o d .  B y  t o t a l l y  d i s c o u n t i n g  t h e  p a s s a g e  o f  t i m e  b e t w e e n  d a t e  o f  g r a n t  a n d  
d a t e  o f  e x e r c i s e ,  t h e  C o m m i s s i o n ' s  p o s i t i o n  g o e s  w e l l  b e y o n d  t h e  u n d e r l y i n g  
p u r p o s e  o f  s e c t i o n  1 6 ( b ) ,  w h i c h  i s  t o  p r e v e n t  c o o r d i n a t e d  t w o - p a r t  s p e c u l a -
t i o n  o n  s h o r t - t e r m  m a r k e t  a c t i v i t y .  A s  o n e  c o u r t  h a s  n o t e d :  
A l t h o u g h  t h e  s t a t u t e  i s  i n t e n d e d  t o  c u r b  t h e  u s e  o f  a d v a n c e  
k n o w l e d g e  o f  p r i v i l e g e d  i n f o r m a t i o n  b y  i n s i d e r s  i n  t h e i r  m a r k e t  
t r a n s a c t i o n s ,  i t  i s  n o t  c o n c e r n e d  w i t h  a l l  f o r m s  o f  s u c h  i n s i d e r  
a b u s e  .  .  . ,  s u c h  a s  s i m p l y  s e l l i n g  o r  b u y i n g  o n  t h e  b a s i s  o f  a d -
v a n c e  i n f o r m a t i o n .  R a t h e r ,  t h e  p a r t i c u l a r  a b u s e  a t  w h i c h  §  1 6 ( b )  
t a k e s  a i m  i s  a n  i n v e s t m e n t  d e c i s i o n  b y  a n  i n s i d e r ,  b a s e d  o n  i n s i d e  
t h e  d e f r a u d e d  s e l l e r .  S t a t u t o r y  i n t e r p r e t a t i o n  o f  §  1 0  o f  t h e  1 9 3 4  A c t ,  1 5  U . S . C .  §  7 8 j  
( 1 9 7 6 ) ,  m a y  n o t  b e  s u b j e c t  t o  t h e  s a m e  i n f i r m i t i e s  w i t h  r e g a r d  t o  S A R s  a s  §  1 6 ( b ) ,  f o r  t h e r e  
w o u l d  b e  n e i t h e r  t h e  " e q u i t y  s e c u r i t i e s "  c o n c e r n  n o r  t h e  p r o b l e m  o f  a  l i n k e d  p u r c h a s e - s a l e  
t r a n s a c t i o n .  U n d e r  a  r u l e  1 0 b - 5  t h e o r y ,  S A R s  m a y  a r g u a b l y  b e  d e e m e d  a n  " i n s t r u m e n t a l i t y  
o f  i n t e r s t a t e  c o m m e r c e . "  A l t e r n a t i v e l y  t h e y  m a y  b e  d e e m e d  t o  i n v o l v e  t h e  i n d i r e c t  u s e  o f  a  
" n a t i o n a l  s e c u r i t i e s  e x c h a n g e . "  A  w i t h h o l d i n g  o f  m a t e r i a l  a d v e r s e  i n f o r m a t i o n  k n o w n  t o  t h e  
g r a n t e e  m a y  b e  a  " f r a u d  o r  d e c e i t "  u p o n  t h e  c o r p o r a t i o n ,  e v e n  i f  s u c h  i n f o r m a t i o n  i s  k n o w n  
t o  t h e  a w a r d s  c o m m i t t e e  o r  t h e  c o r p o r a t i o n ' s  m a n a g e m e n t .  S u p e r i n t e n d e n t  o f  I n s .  v .  B a n k e r s  
L i f e  &  C a s .  C o . ,  4 0 4  U . S .  6  (  1 9 7 1 ) ;  R e k a n t  v .  D e s s e r ,  4 2 5  F . 2 d  8 7 2  ( 5 t h  C i r .  1 9 7 0 ) ;  
S c h o e n b a u m  v .  F i r s t b r o o k ,  4 0 5  F . 2 d  2 0 0  ( 2 d  C i r .  1 9 6 8 ) ,  c e r t .  d e n i e d ,  3 9 5  U . S .  9 0 6  ( 1 9 6 9 ) .  
T h e  r e q u i r e m e n t  t h a t  t h e  f r a u d  b e  " i n  c o n n e c t i o n  w i t h  t h e  p u r c h a s e  o r  s a l e  o f  a n y  s e c u r i t y "  
l e a d s  b a c k  t o  t h e  §  1 6 ( b )  q u e s t i o n s  o f  w h e t h e r  c a s h  s e t t l e m e n t s  i n v o l v e  t h e  p u r c h a s e  o r  s a l e  
o f  a  s e c u r i t y .  P e r h a p s  s u c h  q u e s t i o n s  m a y  b e  a v o i d e d  i n  t h e  §  1 0 ( b )  c o n t e x t  b y  r e g a r d i n g  
" i n  c o n n e c t i o n  w i t h "  a s  s u f f i c i e n t l y  b r o a d  t o  e n c o m p a s s  s c h e m e s  i n  w h i c h  S A R  v a l u e s  a r e  
d e p e n d e n t  o n  t h e  t r a d i n g  a c t i v i t i e s  o f  t h i r d  p a r t i e s .  
1 4 2 .  H a d  t h e  s a f e  h a r b o r  p r o v i s i o n s  r e q u i r e d  n o  m o r e  t h a n  a  m i n i m u m  s i x - m o n t h  
h o l d i n g  p e r i o d  c o m m e n c i n g  u p o n  t h e  d a t e  o f  g r a n t ,  t h e r e  w o u l d  h a v e  b e e n  l i t t l e  i n t r u s i o n  
u p o n  S A R  p r o g r a m s ,  n e a r l y  a l l  o f  w h i c h  p r o v i d e  m i n i m u m  h o l d i n g  p e r i o d s  n o  l e s s  t h a n  
§  1 6 ( b  ) ' s  s t a t u t o r y  s t a n d a r d .  C o n c e r n s  e x p r e s s e d  a t  t h e  c o r p o r a t e  l e v e l  i n  r e s p o n s e  t o  t h e  
C o m m i s s i o n ' s  o r i g i n a l  p o s i t i o n  e q u a t i n g  S A R  g r a n t s  w i t h  " p u r c h a s e s , "  s e e  t e x t  a c c o m p a n y i n g  
n o t e s  8 1 - 8 2  s u p r a ,  m i g h t  w e l l  h a v e  b e e n  r e s o l v e d  t h r o u g h  a d d i t i o n a l  i n t e r p r e t a t i v e  r e s p o n s e s  
c o n s i s t e n t  w i t h  t h e  d a t e  o f  g r a n t  a p p r o a c h .  
1 4 3 .  " I t  m u s t  b e  r e c a l l e d  t h a t  §  1 6  ( b )  d o e s  n o t  s t r i p  t h e  i n s i d e r  o f  a l l  a d v a n t a g e  . . . .  I t  i s  
o n l y  t h e  s h o r t - s w i n g  t r a n s a c t i o n  w h i c h  m u s t  y i e l d  p r o f i t s  t o  t h e  c o m p a n y  a l o n e . "  R o b e r t s  
v .  E a t o n ,  2 1 2  F . 2 d  8 2 ,  8 5  ( 2 d  C i r . ) ,  c e r t .  d e n i e d ,  3 4 8  U . S .  8 2 7  ( 1 9 5 4 ) .  
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information, to engage in "in-and-out" or "out-and-in" trading, 
with the goal of reaping a profit because of advance knowledge of 
events. "Congress had in mind [only] a specific type of two-part 
transaction": a purchase and sale, or sale and purchase, which are 
but two parts of a single plan to gain advantage of knowledge of 
information of a limited circulation.144 
For purposes of section 16(b)'s application, both parts of the single plan 
must be effected within a six-month period. The "crude rule of thumb" that 
applies to such transactions regardless of the innocence of intent precludes 
application of the section to transactions falling beyond the statutory period. 
This is not true under the safe harbor provisions of rule 16b-3, for the SAR 
may have been granted several years prior to exercise but the Commission 
nevertheless requires additional conditions for safe harbor purposes. The 
conditions suggest, however, that the statute may be equally applicable to 
the single transaction at the end (the exercise of the SAR) as well as to the 
dual transaction commencing with the grant. While interpretation of section 
16(b) on this point may be open to some question,145 the stronger argument 
based on both literal reading and legislative history limits application to the 
linkage of two transactions within a single speculative scheme.146 In dealing 
with SARs, just as in the more common area of stock· trading, there ought 
to be no linkage where the elapse of time between the date of grant and the 
date of exercise exceeds the statutory standard.147 
2. Alleged Anti-Fraud Safeguards. Viewed from the anti-fraud per-
spective, the safe harbor conditions other than the six-month holding period 
from the date of grant appear extraneous. In addition to the practical 
problems previously discussed, in some instances the safe harbor provisions 
may be inconsistent with anti-fraud objectives: 
a. Disinterested Administrators. It is difficult to conceive of an ad-
144. Prager v. Sylvestri, 449 F. Supp. 425, 430 (S.D.N.Y. 1978) (citing Allis-Chalmers 
Mfg. Co. v. Gulf & Western Indus. Co., 527 F.2d 335, 346 (7th Cir. 1975), cert. denied, 
423 U.S. 1078 (1976); other citations and footnotes omitted). 
145. The Prager court noted that its unitary transaction approach to § 16(b) appeared 
inconsistent with the Second Circuit's decision in Adler v. Klawans, 267 F.2d 840 (2d Cir. 
1959), that § 16(b) applied to a purchase and sale by a person who became a director after 
the purchase but before the sale. The court suggested that, if given the opportunity, the 
Second Circuit may overrule its Adler opinion in light of the legislative history of § 16(b) 
and recent . emphasis upon examining the function and purpose of the six-month rule. 449 
F. Supp. at 432 n.13. See also Rothenberg v. United Brands Co., [1977-1978 Transfer Binder] 
FED. SEC. L. REP. (CCH) ~ 96,045, at 91,694 (S.D.N.Y.), aD'd mem., 573 F.2d 1295 (2d Cir. 
1977) (section 16(b) "seeks to curb not all speculation and sharp dealing, but only that which 
is based on in-and-out trading by insiders. This kind of speculation seeks to profit from short 
swings in the market value of the securities."). 
146. See Note, Insider Liability for Short-8wing Profits: The Substance and Function of the 
Pragmatic Approach, 72 MICH. L. REv. 592 (1974). 
147. Arguably, the Commission has not extended the statutory holding period, if one is 
willing to accept the "equivalency" notion that a cash settlement may be deemed a simul· 
taneous purchase and sale of the underlying securities. Such an argument justifies both com-
mencement and conclusion of the holding period on the date of SAR exercise, regardless of 
elapse of time from date of grant, thus effectively eliminating any holding period concept. 
But the equivalency argument is too thin a reed for such broad-scale transmutation of the 
statutory scheme. See text accompanying notes 55-76 supra. 
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o r  " o u t - a n d - i n "  t r a d i n g ,  
o f  a d v a n c e  k n o w l e d g e  o f  
j a . . s p e c i f i c  t y p e  o f  t w o - p a r t  
a n d  p u r c h a s e ,  w h i c h  a r e  
. v a n t a g e  o f  k n o w l e d g e  o f  
.~ b o t h  p a r t s  o f  t h e  s i n g l e  p l a n  
, ' · t h e  " c r u d e  r u l e  o f  t h u m b "  t h a t  
~
. i n n o c e n c e  o f  i n t e n t  p r e c l u d e s  
g  b e y o n d  t h e  s t a t u t o r y  p e r i o d .  
.  o n s  o f  r u l e  1 6 b - 3 ,  f o r  t h e  S A R  
! 1  t o  e x e r c i s e  b u t  t h e  C o m m i s s i o n  
. f o r  s a f e  h a r b o r  p u r p o s e s .  T h e  
'  m a y  b e  e q u a l l y  a p p l i c a b l e  t o  
o f  t h e  S A R )  a s  w e l l  a s  t o  t h e  
: :  W h i l e  i n t e r p r e t a t i o n  o f  s e c t i o n  
' i e s t i o n ,  
1 4 6  
t h e  s t r o n g e r  a r g u m e n t  
h i s t o r y  l i m i t s  a p p l i c a t i o n  t o  t h e  
- a t i v e  s c h e m e .
1 4 6  
I n  d e a l i n g  
n f  s t o c k  · t r a d i n g ,  t h e r e  o u g h t  
· e e n  t h e  d a t e  o f  g r a n t  a n d  t h e  
1 4 7  
. t e w e d  f r o m  t h e  a n t i - f r a u d  p e r -
t h e  s i x - m o n t h  h o l d i n g  p e r i o d  
.  I n  a d d i t i o n  t o  t h e  p r a c t i c a l  
·  ~ces t h e  s a f e  h a r b o r  p r o v i s i o n s  
t  T l w  S u b s t a n c e  a n d  F u n c t i o n  o f  t h e  
, .  
i d l e  s t a t u t o r y  h o l d i n g  p e r i o d ,  i f  o n e  i s  
' * '  . u l e m e n t  m a y  b e  d e e m e d  a  s i m u l -
,  ' S u c h  a n  a r g u m e n t  j u s t i f i e s  b o t h  c o m -
d a t e  o f  S A R  e x e r c i s e ,  r e g a r d l e s s  o f  
i l u i t i n g  a n y  h o l d i n g  p e r i o d  c o n c e p t .  
. ' I U C h  b r o a d - s c a l e  t r a n s m u t a t i o n  o f  t h e  
·'·~~~pra. 
1 9 7 9 ]  S T O C K  A P P R E C I A T I O N  R I G H T S  9 9  
m i n i s t e r i n g  c o m m i t t e e  t h a t  w i l l  n o t  s e e k  i n p u t  f r o m  s e n i o r  o f f i c e r s  ( e l i g i b l e  
f o r  g r a n t s )  t o  a s s u r e  i n f o r m e d  a n d  m e r i t o r i o u s  j u d g m e n t s .  S u c h  c o m m u n i c a -
t i o n  w o u l d  b e  e s s e n t i a l  t o  a v o i d  b o t h  a r b i t r a r i n e s s  a n d  s e n s i t i v e  p e r s o n n e l  
p r o b l e m s .  R e l i a n c e  u p o n  i n f o r m a t i o n  o b t a i n e d  f r o m  " i n t e r e s t e d "  s o u r c e s  i s  
h a r d l y  a  s e c r e t  o r  c o n d e m n e d  p r a c t i c e .  I n  a  c a s e  i n v o l v i n g  a  s t o c k  o p t i o n -
S A R  p l a n  a d m i n i s t e r e d  b y  t h r e e  d i s i n t e r e s t e d  d i r e c t o r s  o f  a  c o r p o r a t i o n ,  t h e  
c o u r t  n o t e d  t h a t  " [ t ] o  t h e  e x t e n t  t h a t  t h e  c o m m i t t e e  b a s e d  t h e  a w a r d s  u p o n  
t h e  m a n a g e m e n t  r e c o m m e n d a t i o n s  w h i c h  i n  t u m  w e r e  b a s e d  u p o n  t h e  r e c o m -
m e n d a t i o n s  o f  t h e  h e a d s  o f  d e p a r t m e n t s ,  t h i s  w a s  a  p r o p e r  e x e r c i s e  o f  d i s -
c r e t i o n a r y  b u s i n e s s  j u d g m e n t . "  
1 4 8  
N o r  w a s  i t  s u r p r i s i n g  t o  l e a r n  t h a t  t h e  
S a l a r y  a n d  S u p p l e m e n t a l  C o m p e n s a t i o n  C o m m i t t e e  o f  S e a r s ,  R o e b u c k  &  C o . ,  
c o m p o s e d  e n t i r e l y  o f  n o n - S e a r s  e m p l o y e e s ,  n o t  o n l y  r e c e i v e d  r e c o m m e n d a -
t i o n s  f r o m  m a n a g e m e n t  f o r  s t o c k  o p t i o n  g r a n t s ,  b u t  " a l w a y s  a p p r o v e d  t h e m  
w i t h o u t  c h a n g e . "  
1 4 9  
R a t h e r  t h a n  r e l y  o n  t h e  " d i s i n t e r e s t e d n e s s "  o f  a d m i n i s t e r i n g  c o m m i t t e e s  
a s  a  p r o t e c t i o n  a g a i n s t  s p e c u l a t i v e  a b u s e ,  i t  i s  m o r e  a p p r o p r i a t e  t o  c o n s i d e r  
w h e t h e r  t h e  c o m m i t t e e  h a s  a c t e d  f a i r l y  u n d e r  t h e  c i r c u m s t a n c e s  a n d  h a s  
a v o i d e d  c r e a t i n g  u n d u e  a d v a n t a g e s .
1 5 0  
T h i s  s t a n d a r d  d o e s  n o t  p r e c l u d e  d e c i -
s i o n m a k i n g  b y  " i n t e r e s t e d "  o f f i c e r s  o r  d i r e c t o r s .  R a t h e r ,  s u c h  d e c i s i o n m a k i n g  
m a y  b e  s u b j e c t  t o  j u d i c i a l  s t a n d a r d s  o f  s t r i c t  s c r u t i n y ,  a  s h i f t i n g  o f  t h e  b u r d e n  
o f  p r o o f ,  a n d ,  i n  s o m e  i n s t a n c e s ,  s t a t u t o r y  s a f e g u a r d s  a g a i n s t  t h e  a b u s e  o f  
d i s c r e t i o n .
1 5 1  
R u l e  1 6 b - 3 ' s  r e l i a n c e  o n  d i s i n t e r e s t e d  a d m i n i s t r a t o r s  s t e m s  
f r o m  a  m y o p i c  v i s i o n  t h a t  s u c h  a d m i n i s t r a t o r s  w i l l  n o t  b e  i n f l u e n c e d  b y  
" i n t e r e s t e d "  i n s i d e r s .
1 5 2  
M o r e o v e r ,  t h e  r u l e  f a i l s  t o  r e c o g n i z e  t h a t  a c t i o n s  
t a k e n  b y  a d m i n i s t r a t i v e  c o m m i t t e e s  c o m p o s e d  i n  w h o l e  o r  p a r t  o f  " i n t e r e s t e d "  
a d m i n i s t r a t o r s  a r e  n o n e t h e l e s s  s u b j e c t  t o  c h a l l e n g e  u n d e r  e s t a b l i s h e d  s t a t u t o r y  
a n d  f i d u c i a r y  p r i n c i p l e s .
1 5 3  
H o w e v e r  l a u d a b l e  i n d e p e n d e n t  c o m m i t t e e s  m a y  
b e ,  e v i d e n c e  o f  a  n e x u s  b e t w e e n  n o n i n d e p e n d e n t  c o m m i t t e e s  a n d  t h e  r i s k  
o f  s p e c u l a t i v e  a b u s e  i s  l a c k i n g .  I n d e e d ,  f r o m  t h e  s t a n d p o i n t  o f  a v o i d i n g  
t h e  a d v a n t a g e o u s  u s e  o f  i n s i d e  i n f o r m a t i o n ,  a  c o m m i t t e e  c o n s i s t i n g  s o l e l y  o f  
1 4 8 .  A s h  v .  B r u n s w i c k  C o r p . ,  4 0 5  F .  S u p p .  2 3 4 ,  2 4 3  ( D .  D e l .  1 9 7 5 ) .  
1 4 9 .  S e e  C o h e n  v .  A y e r s ,  4 4 9  F .  S u p p .  2 9 8 ,  3 0 5  ( N . D .  I l l . 1 9 7 8 ) .  T h e  c o u r t  n o t e d  e l s e w h e r e  
i n  i t s  o p i n i o n  t h a t  a l t h o u g h  t h e  C o m p e n s a t i o n  C o m m i t t e e  l a c k e d  p e r s o n a l  k n o w l e d g e  o f  t h e  
a b i l i t i e s  a n d  p o t e n t i a l s  o f  t h e  a p p r o x i m a t e l y  1 5 , 0 0 0  e m p l o y e e s  f o r  w h o m  m a n a g e m e n t  r e c o m -
m e n d a t i o n s  w e r e  f o l l o w e d ,  t h e  C o m m i t t e e  " w a s  k e e n l y  f a m i l i a r  w i t h  t h e  e x p e r i e n c e  a n d  a b i l i t y  
o f  t h e  t w e l v e  d i r e c t o r s  w h o  r e c e i v e d  o p t i o n s  a s  e m p l o y e e s . "  I d .  a t  3 1 3 .  S u c h  k n o w l e d g e  
a n d  i n d e p e n d e n c e  o f  a c t i o n  c a n n o t  b e  u n i f o r m l y  p r e s u m e d  a n d  a r e  c o n s i d e r a b l y  m o r e  d i f f i c u l t  
t o  p r o j e c t  f o r  n o n d i r e c t o r  o f f i c e r s  w h o  m a y  a l s o  b e  s u b j e c t  t o  §  1 6 ( b ) .  
1 5 0 .  T h e  c o u r t  i n  A s h  v .  B r u n s w i c k  C o r p . ,  4 0 5  F .  S u p p .  2 3 4  ( D .  D e l .  1 9 7 5 ) ,  r e c o g n i z e d  
t h a t  t h i s  w a s  t h e  p r o p e r  f o c u s  o f  i t s  i n q u i r y .  S e e  i d .  a t  2 4 2 - 4 3 .  
1 5 1 .  S e e ,  f o r  e x a m p l e ,  t h e  a l t e r n a t i v e  t e s t s  f o r  v a l i d i t y  o f  t r a n s a c t i o n s  i n v o l v i n g  p o t e n t i a l  
c o n f l i c t s  o f  i n t e r e s t  c o n t a i n e d  i n  D E L .  C o D E  A N N .  · t i t .  8 ,  §  1 4 4  ( 1 9 7 4 ) .  S i m i l a r  s t a n d a r d s  a r e  
c o n t a i n e d  i n  M O D E L  B U S I N E S S  C O R P O R A T I O N  A c r  §  4 1  ( 1 9 7 4 ) .  
1 5 2 .  A t  l e a s t  o n e  m a j o r  s t u d y  i n  t h e  f i e l d  o f  e x e c u t i v e  c o m p e n s a t i o n  h a s  s h o w n  t h a t  
o u t s i d e  d i r e c t o r s  a r e  m o r e  g e n e r o u s  t h a n  i n s i d e r s  i n  t h e  s e t t i n g  o f  s a l a r i e s .  R .  G O R D O N ,  
B U S I N E S S  L E A D E R S H I P  I N  T H E  L A R G E  C O R P O R A T I O N  3 1  ( 1 9 4 5 ) .  M a l d o n a d o  V .  F l y n n ,  4 4 8  F .  
S u p p .  1 0 3 2  ( S . D . N . Y .  1 9 7 8 ) ,  a f f ' d  i n  p a r t ,  r e v ' d  i n  p a r t ,  [ C u r r e n t ]  F E D .  S E C .  L .  R E P .  ( C C H )  
1 1 9 6 , 8 0 5  ( 2 d  C i r .  M a r .  1 5 ,  1 9 7 9 ) ,  p r o v i d e s  a  r e c e n t  e x a m p l e  o f  " o u t s i d e "  d i r e c t o r s  u n a n i -
m o u s l y  a p p r o v i n g  m o d i f i c a t i o n s  o f  a  s t o c k  o p t i o n  p l a n  t o  t h e  s u b s t a n t i a l  b e n e f i t  o f  c o r p o r a t e  
o f f i c e r s ,  a n  a c t i o n  t h a t  t h e  c o u r t  s u g g e s t e d  ( i n  d i s m i s s i n g  f e d e r a l  s e c u r i t i e s  l a w  c l a i m s )  " m a y  
b e  a  b r e a c h  o f  f i d u c i a r y  d u t y  .  •  .  u n d e r  s t a t e  o r  c o m m o n  l a w . "  I d .  a t  1 0 4 0 .  
1 5 3 .  S e e  n o t e s  9 0  &  1 5 1  s u p r a .  
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"disinterested" members may create greater problems than it would allegedly 
solve. If material nondisclosed information exists at the time of considera-
tion of grants, it is likely that the "disinterested" committee members, not 
privy to such information, may make awards that insiders would have hes-
itated to make. at such time.154 
To be sure, corporations may be well advised, quite apart from rule 
16b-3 purposes, to rely upon disinterested directors or consultants to ad-
minister SAR programs. Compensation programs for key personnel are often 
regarded with suspicion by stockholders, creditors, and bo·th participating 
and nonparticipating employees. If possible, these programs should not be 
within the exclusive or perhaps even substantial control of those who have 
the most to gain. Too few examples of benevolent subjectivity exist. How-
ever, for rule 16b-3 purposes, the issue is not whether disinterested com-
mittees are preferable, but whether the failure to achieve "disinterestedness" 
as defined by the SEC is evidence of the potentiality of speculative abuse to 
such an extent that the applicability of section 16(b) ought to be measured, 
in whole or in part, by adherence to such a standard. It is submitted that the 
evidence is lacking to support the conclusion that nonadherence to rule 
16b-3's standards requiring disinterested administrators should be an in-
fluencing factor in the existence vel non of such potentiality. 
The Commission has not only failed to provide any basis to support its 
insistence upon "disinterested" administrators, but it has also reacted ad-
versely to a proposed program designed both to satisfy corporate require-
ments for well-informed judgments and to prevent the abuse of awards to 
those to whom section 16 (b) applies. A recent interpretative request by 
Exxon Corporation set forth a proposed SAR program under which grants 
to directors, officers, and ten-percent stockholders would be made by a Board 
Compensation Committee conforming to the "disinteres·ted" provisions of 
rule 16b-3(b)(3), while grants to all other employees would be made by 
employee-directors (some of whom may be eligible for SARs granted by the 
disinterested Board Committee and therefore not technically "disinterested"). 
All potential cash settlements of SARs, however, would be subject to the 
approval of the Board Compensation Committee. Thus, ·the only function of 
·the "interested" administrators would be the selection of non-insider grantees. 
Nevertheless, the SEC staff was unwilling to agree with Exxon's opinion that 
the proposed program met the safe harbor requirements of rule 16b-3, 
stating that the Board Compensation Committee would not have complete 
power over all aspects of the SAR program.155 It is indeed difficult to recon-
154. An analogous problem for stock option grants was presented in Texas Gulf Sulphur, 
which suggests a duty of potential recipients of stock options to disclose material information 
if they have reason to believe that the awards committee does not know of such information. 
SEC v. Texas Gulf Sulphur Co., 401 F.2d 833, 856 (2d Cir. 1968), cert. denied, 394 U.S. 
976 (1969). While the same reasoning is applicable to SARs, some, perhaps all, of the 
recipients may also be unaware of the undisclosed information. Since it would be preferable 
to avoid all grants during the pendency of nondisclosure, including grants to employees other 
than directors and officers, prophylactic measures could be best achieved if the awards process 
included those having access to inside information. 
155. 436 SEc. REo. & L. REP. (BNA) C-2 (1978). 
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,~problems t h a n  i t  w o u l d  a l l e g e d l y  
1 m  e x i s t s  a t  t h e  t i m e  o f  c o n s i d e r a -
~ed" c o m m i t t e e  m e m b e r s ,  n o t  
~
,that i n s i d e r s  w o u l d  h a v e  h e s -
a d v i s e d ,  q u i t e  a p a r t  f r o m  r u l e  
d i r e c t o r s  o r  c o n s u l t a n t s  t o  a d -
~
ams f o r  k e y  p e r s o n n e l  a r e  o f t e n  
c r e d i t o r s ,  a n d  b o t h  p a r t i c i p a t i n g  
,  t h e s e  p r o g r a m s  s h o u l d  n o t  b e  
~tial c o n t r o l  o f  t h o s e  w h o  h a v e  
~volent s u b j e c t i v i t y  e x i s t .  H o w -
. : . '  . n o t  w h e t h e r  d i s i n t e r e s t e d  c o m -
· e  t o  a c h i e v e  " d i s i n t e r e s t e d n e s s "  
· t e n t i a l i t y  o f  s p e c u l a t i v e  a b u s e  t o  
b n  1 6 ( b )  o u g h t  t o  b e  m e a s u r e d ,  
d a r d .  I t  i s  s u b m i t t e d  t h a t  t h e  
i o n  t h a t  n o n a d h e r e n c e  t o  r u l e  
p d m i n i s t r a t o r s  s h o u l d  b e  a n  i n -
c h  p o t e n t i a l i t y .  
p r o v i d e  a n y  b a s i s  t o  s u p p o r t  i t s  
> I S ,  b u t  i t  h a s  a l s o  r e a c t e d  a d -
t o  s a t i s f y  c o r p o r a t e  r e q u i r e -
,  p r e v e n t  t h e  a b u s e  o f  a w a r d s  t o  
' r e c e n t  i n t e r p r e t a t i v e  r e q u e s t  b y  
p r o g r a m  u n d e r  w h i c h  g r a n t s  
M e r s  w o u l d  b e  m a d e  b y  a  B o a r d  
' t h e  " d i s i n t e r e s · t e d "  p r o v i s i o n s  o f  
e m p l o y e e s  w o u l d  b e  m a d e  b y  
·  e l i g i b l e  f o r  S A R s  g r a n t e d  b y  t h e  
n o t  t e c h n i c a l l y  " d i s i n t e r e s t e d " ) .  
t - p w e v e r ,  w o u l d  b e  s u b j e c t  t o  t h e  
·  ' t t e e .  T h u s ,  t h e  o n l y  f u n c t i o n  o f  
J e l e c t i o n  o f  n o n - i n s i d e r  g r a n t e e s .  
a g r e e  w i t h  E x x o n ' s  o p i n i o n  t h a t  
,~r r e q u i r e m e n t s  o f  r u l e  1 6 b - 3 ,  
l m i t t e e  w o u l d  n o t  h a v e  c o m p l e t e  
'-t~ I t  i s  i n d e e d  d i f f i c u l t  t o  r e c o n -
w a s  p r e s e n t e d  i n  T e x a s  G u l f  S u l p h u r ,  
. o p t i o n s  t o  d i s c l o s e  m a t e r i a l  i n f o r m a t i o n  
! t e e  d o e s  n o t  k n o w  o f  s u c h  i n f o r m a t i o n .  
' ( 2 d  C i r .  1 9 6 8 ) ,  c e r t .  d e n i e d ,  3 9 4  U . S .  
1  t o  S A R s ,  s o m e ,  p e r h a p s  a l l ,  o f  t h e  
o r m a t i o n .  S i n c e  i t  w o u l d  b e  p r e f e r a b l e  
•  ·  e ,  i n c l u d i n g  g r a n t s  t o  e m p l o y e e s  o t h e r  
b e  b e s t  a c h i e v e d  i f  t h e  a w a r d s  p r o c e s s  
1 9 7 9 ]  
S T O C K  A P P R E C I A T I O N  R I G H T S  
1 0 1  
c i l e  t h e  s t a f f ' s  p o s i t i o n  w i t h  r a t i o n a l  c o n t r o l s  f o r  t h e  a v o i d a n c e  o f  s p e c u l a t i v e  
a b u s e  b y  i n s i d e r s .  
b .  W i n d o w  P e r i o d .  T h e  r e s t r i c t i o n  u p o n  e x e r c i s e  o f  a n  S A R  e x c e p t  
d u r i n g  t h e  t e n - d a y  " w i n d o w  p e r i o d "  
1 5 6  
i s  a n  i m p o r t a n t  e l e m e n t  i n  t h e  C o m -
m i s s i o n ' s  r e s p o n s e  t o  t h e  p o t e n t i a l i t y  o f  s p e c u l a t i v e  a b u s e .  T h e  w i n d o w  
p e r i o d  c o n c e p t  i s  n o t  o r i g i n a l ,  a s  c o r p o r a t e  c o u n s e l  a n d  s t o c k  e x c h a n g e s  
h a v e  l o n g  b e e n  a d v i s i n g  t h a t  i n s i d e r s  m i n i m i z e  t h e i r  l e g a l  r i s k s  b y  c o n f i n i n g  
t h e i r  p u r c h a s e s  o r  s a l e s  t o  p e r i o d s  j u s t  a f t e r  p u b l i c a t i o n  o f  q u a r t e r l y  o r  a n n u a l  
s t a t e m e n t s .  N e v e r t h e l e s s ,  t h e  w i n d o w  p e r i o d  o f  r u l e  1 6 b - 3  s h o u l d  b e  r e -
g a r d e d  s i m p l y  a s  a  g u i d e l i n e ,  f o r  s p e c u l a t i v e  a b u s e  i s  e q u a l l y  p o s s i b l e  w i t h i n  
o r  w i t h o u t  t h e  w i n d o w  p e r i o d ,  p a r t i c u l a r l y  i n  l i g h t  o f  t h e  j u s t i f i a b l e  g r o u n d s  
t h a t  m a y  e x i s t  f o r  t h e  w i t h h o l d i n g  o f  m a t e r i a l  i n f o r m a t i o n .
1 5 7  
I n d e e d ,  i t  
m a y  r e a s o n a b l y  b e  a r g u e d  t h a t  t h e  w i n d o w  p e r i o d  c o n c e p t  f a c i l i t a t e s  m a r k e t  
m a n i p u l a t i o n  o r  e n c o u r a g e s  d i l a t o r y  o r  o n l y  p a r t i a l  d i s c l o s u r e  w h e r e  f i x e d  
t i m e  p e r i o d s  g o v e r n  t h e  e x e r c i s e  o f  S A R s  o r  o t h e r  t r a n s a c t i o n s .  I n  t h e  
a b s e n c e  o f  c o m p e l l i n g  e v i d e n c e  ( o f  w h i c h  n o n e  a p p e a r s  t o  h a v e  s u r f a c e d  t o  
d a t e )  t h a t  s p e c u l a t i v e  a b u s e  i s  e n d e m i c  t o  t h e  n o n - w i n d o w  p e r i o d ,  a p p l i c a -
t i o n  o f  s e c t i o n  1 6  ( b )  f o r  f a i l u r e  t o  c o n f o r m  t o  t h i s  s a f e  h a r b o r  p r o v i s i o n  
w o u l d  b e  w i t h o u t  j u s t i f i c a t i o n .  
I f  c o u r t s  a r e  p r e p a r e d  t o  r e g a r d  S A R s  a s  e q u i t y  s e c u r i t i e s ,  t h e  c o n -
s e q u e n t  r e p o r t i n g  r e q u i r e m e n t s  o f  s e c t i o n  1 6  ( a  ) 1
5 8  
w o u l d  f u r t h e r  r e d u c e  a n y  
n e c e s s i t y  f o r  r e l i a n c e  o n  t h e  w i n d o w  p e r i o d  l i m i t a t i o n s .  T h u s ,  d i s c l o s u r e  o f  
c a s h  s e t t l e m e n t  e x e r c i s e s  m a y  a l e r t  p o t e n t i a l  p l a i n t i f f s  t o  e x a m i n e  t h e  c o n -
c u r r e n c e ,  i f  a n y ,  o f  S A R  t r a n s a c t i o n s  w i t h  c o r p o r a t e  d e v e l o p m e n t s  a n d  
a n n o u n c e m e n t s .  I f  s u c h  a  c o n c u r r e n c e  s u g g e s t s  a  m i s u s e  o f  i n s i d e  i n f o r m a -
t i o n ,  a  c a s h  s e t · t l e m e n t  b e y o n d  t h e  s t a t u t o r y  h o l d i n g  p e r i o d  w o u l d  n o t  i m -
m u n i z e  t h e  g r a n t e e  f r o m  c h a l l e n g e .
1 5 9  
c .  A p p r o v a l  o f  C a s h  E l e c t i o n .  Q u i t e  a p a r t  f r o m  t h e  a b s e n c e  o f  a n y  
s t a n d a r d s  l i m i t i n g  c o m m i t t e e  d i s c r e t i o n ,  t h e  p r o v i s i o n  r e q u i r i n g  t h e  c o m -
m i t t e e ' s  c o n s e n t  t o  a n y  c a s h  s e t - t l e m e n t  a p p e a r s  m o t i v a t e d  b y  t h e  a s  y e t  u n -
s u b s t a n t i a t e d  a s s u m p t i o n  t h a t  S A R s  g e n e r a t e  u n c o n t r o l l a b l e  s h o r t - t e r m  a b u s e  
o f  i n s i d e  i n f o r m a t i o n .  E v e n  i f  t h e  p o t e n t i a l i t y  o f  s u c h  a b u s e  e x i s t s ,  t h e  s a f e  
h a r b o r  c u r e  i s  a  c o n s i d e r a b l e  o v e r r e a c t i o n .  I f  t h e  S A R  h a s  b e e n  h e l d  f o r  
s i x  m o n t h s ,  s e c t i o n  1 6  ( b )  s h o u l d  n o t  a p p l y  r e g a r d l e s s  o f  t h e  f o r m  o f  p a y -
1 5 6 .  S e e  n o t e  1 2 0  a n d  a c c o m p a n y i n g  t e x t  s u p r a .  
1 5 7 .  T H E  N E W  Y o R K  S T O C K  E X C H A N G E  C O M P A N Y  M A N U A L  A - 1 8  ( 1 9 6 8 )  l i s t s  s e v e r a l  
e x a m p l e s  o f  i n f o r m a t i o n  t h a t  m a y  b e  w i t h h e l d  f r o m  a n n o u n c e m e n t  " w h e r e  t h e  r i s k  o f  
u n t i m e l y  a n d  i n a d v e r t e n t  d i s c l o s u r e  o f  c o r p o r a t e  p l a n s  i s  n o t  l i k e l y  t o  o c c u r . "  I n c l u d e d  
a m o n g  s u c h  e x a m p l e s  a r e  n e g o t i a t i o n s  l e a d i n g  t o  a c q u i s i t i o n s  a n d  m e r g e r s  a n d  t h e  m a k i n g  
o f  p r e p a r a t o r y  a r r a n g e m e n t s  f o r  e x c h a n g e s  o r  t e n d e r  o f f e r s ,  c a l l s  f o r  r e d e m p t i o n ,  n e w  c o n -
t r a c t s ,  p r o d u c t s ,  o r  d i s c o v e r i e s .  I n  t h e  T e x a s  G u l f  S u l p h u r  c a s e ,  t h e  c o u r t  n o t e d :  " W e  d o  
n o t  s u g g e s t  t h a t  m a t e r i a l  f a c t s  m u s t  b e  d i s c l o s e d  i m m e d i a t e l y  . . . .  H e r e ,  a  v a l u a b l e  c o r p o r a t e  
p u r p o s e  w a s  s e r v e d  b y  d e l a y i n g  t h e  p u b l i c a t i o n  . . . .  "  S E C  v .  T e x a s  G u l f  S u l p h u r  C o . ,  4 0 1  
F . 2 d  8 3 3 ,  8 5 0  n . 1 2  ( 2 d  C i r .  1 9 6 8 ) ,  c e r t .  d e n i e d ,  3 9 4  U . S .  9 7 6  ( 1 9 7 6 ) .  
1 5 8 .  S e e  n o t e  1 1 0  s u p r a .  
1 5 9 .  S e e  n o t e s  9 0  &  1 4 1  s u p r a .  S e e  a l s o  n o t e  1 1 2  s u p r a  f o r  d i s c u s s i o n  r e g a r d i n g  t h e  
d i s c l o s u r e  o f  S A R  t r a n s a c t i o n s  o u t s i d e  t h e  c o n t e x t  o f  §  1 6 ( a ) .  
r 
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ment.160 If it has been held for a shorter period (which is very unlikely 
since SAR programs are generally adopted to provide long-term incentive 
compensation), speculative abuse will be present only in those infrequent 
instances when an awards committee is able to act in the often brief interim 
between a favorable development and market reaction, 161 or when a sub-
stantial short-term increase in market value is followed by an anticipated de-
cline due to undisclosed adverse information known to the SAR holder. 
Cash elections in such circumstances may well subject the recipient to liability 
under state law, but the remoteness and infrequency of the potential abuse 
fail to support the rule's requirement of an uncontrolled grant of discretion 
to administering committees. 
d. Stockholder Approval. Conditioning section 16(b) immunity upon 
plan approval by stockholders 162 is similarly an attempt to impose form over 
substance. It is difficult to perceive a discernible correlation between stock-
holder approval of an SAR program and the absence of potential abuse in 
that program. Although stockholder approval may play a legitimate role 
for plans such as stock options that may result in a dilution of equity, stock-
holders are not required sources of authority in determining or approving 
monetary compensation.163 This is not to suggest that submission of SAR 
plans to stockholders is not appropriate. Indeed, submission may be well in 
keeping with principles of corporate democracy and disclosure, particularly 
in view of the potentially large costs an SAR program may generate in the 
event of substantial market rise. The issue for section 16(b) purposes, how-
ever, is the potentiality for speculative abuse. In this context, solicitation of 
stockholder approval for SAR programs is not an adequate measuring rod 
for determining the potential for abuse in the eventual grants and exercises 
under such programs. 
e. Publication of Financial Information. The requirement that both 
annual and quarterly reports be released for publication 164 would be super-
fluous in view of the periodic reporting requirements of the 1934 Act 165 
except for the element of release to the public of the figures contained in 
such filings, added by rule 16b-3. While public release of material informa-
tion may be a possible means of safeguarding against, or at least discovering, 
speculative abuse through nondisclosure of information, this argument 
160. See Roberts v. Eaton, 212 F.2d 82 (2d Cir.), cert. denied, 348 U.S. 827 (1954). 
161. It may be reasonably presumed that the consequences of potential rule 10b-5 liability 
for nondisclosure of material developments far outweigh whatever individual gains may be 
achieved by withholding announcement until SAR grants have been effected (since such 
grants are also evidence of the materiality of the pending disclosure). Moreover, favorable 
internal developments are often reflected in the market even prior to public announce-
ment. The common stock of Texas Gulf Sulphur Co., for example, nearly doubled (from 
17 to 30) from the time of initial exploration to public announcement. See SEC v. Texas 
Gulf Sulphur Co., 401 F.2d 833, 840 (2d Cir. 1968), cert. denied, 394 U.S. 976 (1969). 
162. 17 C.F.R. § 240.16b-3(a) (1978). 
163. O'Neal, Shareholder Attacks on Corporate Pension Systems, 2 VAND. L. REv. 
351 (1949). 
164. 17 C.F.R. § 240.16b-3(e) (1) (1978). 
165. 15 U.S.C. §§ 78m, 78o (1976). 
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e q u a l l y  a p p l i c a b l e  t o  a l l  i n s t a n c e s  o f  i n s i d e r  t r a d i n g .  Y e t ,  s e c t i o n  1 6 ( b )  d o e s  
n o t  r e q u i r e  t h e  p u b l i c  r e l e a s e  o f  i n f o r m a t i o n  a s  a  p r e c o n d i t i o n  t o  e x e m p t i o n  
f r o m  i t s  p r o v i s i o n s  f o r  a n y  o t h e r  f o r m  o f  t r a n s a c t i o n .  M o r e o v e r ,  s i n c e  p u b l i c  
r e l e a s e  o f  f i n a n c i a l  i n f o r m a t i o n  i s  t h e  n o r m  f o r  l i s t e d  a n d  o t h e r  l a r g e  c o r p o -
r a t i o n s ,  t h e  s a f e  h a r b o r  r e q u i r e m e n t  p r i n c i p a l l y  b u r d e n s  t h o s e  c o r p o r a t i o n s  
w h o s e  p u b l i c  r e l e a s e s  a r e  n o t  p i c k e d  u p  o r  b r o a d l y  d i s s e m i n a t e d .  W h i l e  
f a i l u r e  t o  r e l e a s e  f i n a n c i a l  i n f o r m a t i o n  m a y  i n  s o m e  i n s t a n c e s  b e  a n  e f f o r t  t o  
m a s k  i n t e r n a l  m i s m a n a g e m e n t  o r  w r o n g d o i n g ,  t h i s  m u s t  b e  r e g a r d e d  a s  t h e  
·  e x c e p t i o n  r a t h e r  t h a n  t h e  n o r m .  F o r  c o m p a n i e s  f i l i n g  f i n a n c i a l  s t a t e m e n t s  
w i t h  t h e  S E C  o n  a  p e r i o d i c  b a s i s ,  t h e  o c c a s i o n a l  o r  e v e n  f r e q u e n t  f a i l u r e  t o  
d i s s e m i n a t e  t h e  p u b l i c  r e l e a s e  o f  s u c h  i n f o r m a t i o n  f u r t h e r  c o u l d  s c a r c e l y  b e  
d e t e r m i n a t i v e  o f  t h e  p o t e n t i a l  f o r  s p e c u l a t i v e  a b u s e  o f  c a s h  s e t t l e m e n t s .  
C O N C L U S I O N  
F o r  c o m p a n i e s  c a p a b l e  o f  a d h e r i n g  t o  t h e  s a f e  h a r b o r  r e q u i r e m e n t s  o f  
r u l e  1 6 b - 3 ,  c a s h  s e t t l e m e n t s  o f  S A R s  m a y  c o n t i n u e  t o  b e  a n  i m p o r t a n t  p a r t  
o f  t h e  c o r p o r a t e  c o m p e n s a t i o n  p r o g r a m .  I t  m a y  b e  r e a s o n a b l y  e x p e c t e d ,  
h o w e v e r ,  t h a t  a  c o n s i d e r a b l e  n u m b e r  o f  c o r p o r a t i o n s  a r e  e i t h e r  n o t  c a p a b l e  
o f  c o n f o r m i n g  t o  t h e  s a f e  h a r b o r  p r o v i s i o n s  f o r  i n t e r n a l  a d m i n i s t r a t i v e  
r e a s o n s  o r  n o t  w i l l i n g  t o  u n d e r t a k e  t h e  l o s s  o f  f l e x i b i l i t y  t h a t  c o n f o r m i t y  
r e q u i r e s .  I n  s u c h  c i r c u m s t a n c e s  S A R  p r o g r a m s  w i l l  m o s t  l i k e l y  n o t  b e  
a d o p t e d  b y  c a u t i o u s  m a n a g e m e n t .  B e c a u s e  t h i s  c h i l l i n g  e f f e c t  w a s  c l e a r l y  
f o r e s e e a b l e ,  t h e  C o m m i s s i o n  h a s  a b r o g a t e d  a n  i m p o r t a n t  a d m i n i s t r a t i v e  
o b l i g a t i o n  t o  p r o v i d e  g u i d a n c e  a n d  c l a r i t y  i n  t h e  a p p l i c a t i o n  o f  s t a t u t o r y  
s t a n d a r d s .
1 6 6  
I n s t e a d  o f  g u i d a n c e  w e  a r e  s e r v e d  w i t h  n o n - p o s i t i o n ,  r e s t r i c t i v e  
c o n d i t i o n s  a n d  i n t i m a t i o n s .  
R u l e  1 6 b - 3  a s  i t  r e l a t e s  t o  c a s h  s e t t l e m e n t s  o f  S A R s  i s  m u c h  m o r e  t h a n  
t h e  s a f e  h a r b o r  i t  p u r p o r t s  t o  b e - i t  i s  a  c a l l  t o  a r m s  f o r  p o t e n t i a l  p l a i n t i f f s  
a g a i n s t  n o n c o n f o r m i n g  p l a n s  a n d  a n  i n  t e r r o r e m  w a r n i n g  t o  c o r p o r a t e  
c o u n s e l  a n d  o f f i c e r s  c o n s i d e r i n g  t h e  a d o p t i o n  o f  p l a n s .  T h e  p a u c i t y  o f  l i t i g a -
t i o n  t o  d a t e  m a y  b e  d u e  i n  p a r t  t o  t h e  r e l u c t a n c e  o f  c o r p o r a t i o n s  t o  g o  f o r -
1 6 6 .  " T h e  f u n c t i o n  o f  f i l l i n g  i n  t h e  i n t e r s t i c e s  o f  t h e  A c t  s h o u l d  b e  p e r f o r m e d  a s  m u c h  
a s  p o s s i b l e  t h r o u g h  t h i s  q u a s i - l e g i s l a t i v e  p r o m u l g a t i o n  o f  r u l e s  t o  b e  a p p l i e d  i n  t h e  f u t u r e . "  
S E C  v .  C h e n e r y  C o r p . ,  3 3 2  U . S .  1 9 4 ,  2 0 2  ( 1 9 4 7 ) .  T h e  C o m m i s s i o n ' s  c o n t i n u i n g  a b r o g a t i o n  
o f  i t s  i n t e r p r e t a t i v e  r e s p o n s i b i l i t y  i s  r e f l e c t e d  i n  t h e  s t a f f  r e p l y  t o  a  r e c e n t  A T & T  r e q u e s t  
f o r  n o - a c t i o n  r e g a r d i n g  i t s  L o n g  T e r m  I n c e n t i v e  P l a n .  T h e  p r o p o s e d  P l a n  i n v o l v e d  t h e  a w a r d  
o f  u n i t s  t o  c e r t a i n  m a n a g e m e n t  p e r s o n n e l  b a s e d  u p o n  t h e  a t t a i n m e n t  o f  p e r f o r m a n c e  g o a l s ,  
e a c h  u n i t  b e i n g  e v e n t u a l l y  p a y a b l e  i n  a  s h a r e  o f  c o m m o n  s t o c k  o r  a n  e q u i v a l e n t  a m o u n t  o f  
c a s h .  N o t i n g  t h a t  a  c a s h  p a y m e n t  r a i s e s  t h e  i s s u e  o f  " w h e t h e r  s u c h  a  d i s t r i b u t i o n  w o u l d  
c o n s t i t u t e  a  s i m u l t a n e o u s  p u r c h a s e  a n d  s a l e  o f  s t o c k  w i t h i n  t h e  m e a n i n g  o f  t h a t  [ 1 6 ( b ) ]  
S e c t i o n , "  t h e  s t a f f  r e p l y  " e x p r e s s e s  n o  v i e w  o f  t h i s  i s s u e ,  s i n c e  w e  b e l i e v e  i t  m o r e  a p p r o p r i a t e  
f o r  a  c o u r t  t o  m a k e  s u c h  d e t e r m i n a t i o n . "  A m e r i c a n  T e l .  C o . ,  [ 1 9 7 8  T r a n s f e r  B i n d e r ]  F E D .  
S E C .  L .  R E P .  ( C C H )  ~ 8 1 , 6 0 8 ,  a t  8 0 , 4 2 7  ( A p r .  6 ,  1 9 7 8 )  ( a v a i l .  M a y  8 ,  1 9 7 8 ) .  O n  w h a t  
b a s i s  w o u l d  a  c o u r t  b e  t h e  " m o r e  a p p r o p r i a t e "  f o r u m  f o r  s u c h  a  d e c i s i o n ?  I f  t h e  C o m -
m i s s i o n ' s  u n c e r t a i n t i e s  o f  s t a t u t o r y  i n t e r p r e t a t i o n  a r e  s o  p r o n o u n c e d  a s  t o  a v o i d  a p p l i c a t i o n  
o f  i t s  e x p e r t i s e  t o  t h i s  i s s u e ,  i t  i s  a p p r o p r i a t e  t o  q u e s t i o n  t h e  r e a s o n a b l e n e s s  o f  t h e  s c o p e ,  
e x t e n t ,  a n d  i m p l i c a t i o n s  o f  t h e  r u l e  1 6 b - 3  s a f e  h a r b o r  p r o v i s i o n s .  T h e  C o m m i s s i o n  i s  b u r n i n g  
b o t h  e n d s  o f  t h e  c a n d l e ,  a v o i d i n g  t h e  h a r d  q u e s t i o n s  o f  s t a t u t o r y  a p p l i c a t i o n  w h i l e  i m p o s i n g  
i n f l e x i b l e  a n d  s u b s t a n t i a l  l i m i t a t i o n s  f o r  s a f e  h a r b o r  p u r p o s e s .  
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ward with nonconforming plans. What is not in doubt, however, is the sub-
stantial chilling effect created by the Commission, a result that belies the 
Commission's professed lack of position regarding nonconforming plans. 
Serious questions of statutory interpretation have thus been neatly avoided, 
and substantial restrictions have been effectively placed upon an otherwise 
legitimate form of corporate compensation without the barest of supporting 
evidence. Indeed, contrary conclusions as to section 16(b)'s applicability are 
suggested by statutory analysis and a review of judicial and regulatory 
standards. 
At a minimum it appears that the Commission has painted with far too 
broad a brush in trying to eradicate a supposed abuse that cash settlements 
may create. Even if courts are prepared to regard SARs as a form of "equity 
security" subject to section 16 (b), appropriate safeguards consistent with 
the statutory scheme would require no greater imposition of control than a 
six-month holding period from the date of grant. All the other rule 16b-3 
conditions, from disinterested administrators to window periods, are of little 
value in determining whether speculative abuse exists or is likely. While the 
safe harbor approach is clearly the cautious and perhaps preferred course for 
companies capable of operating effective SAR programs within the guidelines, 
reason and flexibility ought to prevail as to section 16(b)'s applicability to 
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